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It depends. 

You might be sued. Or if you’re insured by Lawyer’s 
Professional Liability Insurance Company Control 
Program, there are several other possibilities. 

First, the Risk Management program, with its 
schedule of seminars and administrative courses, 
alerting you to potential liability problems and their 
control, might have prevented the error in the 

first place. 


Second, the Claim Repair® service and full time 
attorney would quickly work to “repair” the claim, 
putting the client back in his position prior to the claim 
.. thereby satisfying the suit, and avoiding payment, 
saving time and effort. 

Finally, the Non-Owned Captive program offers full 
disclosure, and bases insurance rates for Florida 
lawyers solely upon Florida losses, not upon claim 
activity elsewhere. 
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Uy 
Vy, 


Learn more about the program offered by Lawyers Professional 
Liability Insurance Company, and sponsored by The Florida Bar. 
Complete the coupon and mail it back today. We know no matter 
how hard we try, there will always be errors. That's the best reason 
of all not to let this program slip by. 


Sse q 
Clip this coupon Poe & Associates, Inc. 

and mail to: PO. Box 1348 

Tampa, FL 33601 

Call Toll Free 1-800-282-0593 


or Collect (813) 228-7361 
Person 


to contact: 


Insurance Company 


Firm Name: 


Address: 


Zip: 


Number of attorneys in firm: 


) 


Lam interested in the following limits: 

—— 100,000/300,000 300,000/600,000 __ 1,000,000 2,000,000 
—— 3,000,000 —— 4,000,000 —— 5,000,000 __ 10,000,000 
If you need limits in excess of 10,000,000 write in amount desired 


Our policy renews: 
Telephone: ( 


lam interested in the following deductibles: 
— $500 —__ $1,000 __ $2,500 __ $5,000 __ $10,000 __ $25,000 
— $50,000 __ $100,000 __ No Deductible 
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Because all the corporate components are Each Ex Libris also includes: 
securely contained in one elegant package. 20 lithographed share certificates 
in a separately bound section with 
full page stubs. Each is 
numbered and imprinted 
with name, capitalization, 
state and officers’ titles. 


¢ Never misplace a seal again. The customized 
seal is enclosed in a zipper pouch. 


* The Ex Libris® corporate outfit is designed 
in rich, leather grained, mahogany-brown vinyl 


with a velcro closure. The corporate name is 50 blank rag content 
embossed on the spine in 24K gold. A handsome sheets. Or sented Min- 
addition to any corporate library. utes and By-laws with tax 


materials updated to con- 
form with the Economic 
Recovery Tax Act of 
1981. Minutes and By- 
laws include up-to-date 
IRC §1244 Resolution, 
Subchapter S Materials, Medical/Dental reim- 
bursement plan, appendix of forms, instruc- 
tions, work sheets and 20 blank sheets. Spe- 
cial editions are available for CA, CT, DE, 
FL, GA, IL, MI, MO, NJ, NY, PA, TX 
and Blank State (Model Business Cor- 
poration Act). Our exclusive cor- 
_ porate record tickler. Mylar 
» reinforced tab indexes with 
=» \ five positions. Transfer 
ledger, 8 pages, bound in 
: separate section. 


Request our complete catalog 
of law products and services. 
No. 10 Basic Outfit $44.00 


No. 20 with Printed Mi 


MasterCard or Visa New York ¢ Georgia ¢ Illinois * Texas 


Excelsior-Legal Southeast, Inc. 
PO. Box 889, Norcross, GA 30091 (404) 449-5091 
To place your next rush order into immediate production 


call toll free 1-800-241-8816. 
TO: EXCELSIOR-LEGAL (J No. 10 Basic Outfit . . . .$44.00 
SOUTHEAST, INC. Please Ship: [_] No. 20 with Printed eae ‘ens 
P.O. Box 889 . Minutes and By-Laws . . $46.50 


Norcross, GA 30091 


(Print corporate name exactly as on certificate of incorporation. If longer than 45 characters and spaces, add $6.25 for 2” die seal.) 


NPV or PV $ Capitalization $ 
Shipment within 24 hours authorized shares each 
after receipt of order. Certificates signed by President and C) Ship via Air—$4.00 extra. 
Shi fr: ‘ (Secretary-treasurer, unless otherwise specified) 

ipment free when you (] IRC-§1244 complete set—resol., dir. min., treatise, law, etc., $4.50 extra. 


enclose check. 1) AMEX 
Charge MC 
$4.00 ADDITIONAL visa Number Expires Signature 
WITHIN THE 48 CON- Ship to 
TIGUOUS STATES. Zip Code FL 


($5.00 ELSEWHERE.) 
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Don't Hold Up Your Clients 


That's Class. . . 
Personal Library 


Deluxe Complete Corp. Kits \_ 


Black Jewel “Space Miser” 


$28 ,°° plus tax 


Complete with FIRST ANNUAL SHARE HOLDER MINUTES 
DELUXE PADDED gold silk-screened three ring binder 
and slip box, printed minutes & bylaws with CHECKLIST, 
INSTRUCTIONS, and WORK SHEETS, POCKET SEAL (pocket 
seal fits in kit) 20 lithographed imprinted & numbered 
stock certificates on parchtext. Footnoted & indexed 
minutes with SUB CHAPTER S, IRC PLAN 1244, IRC ELEC- 
TION FOR SECTION 248, & INDEMNIFICATION PLAN, 
written statement to organize corporation in lieu of 
minutes and by-laws printed typewriter print and spacing 
to match your insertions, also these extra bonus items: 
two memo pads with each kit, federal application fr tax 
1.D., Federal Form 2553 for Plan 1244, state application 
for state tax |.D., and preaddressed, printed envelopes 
for these forms. State report to determine unemploy- 
ment status authorization schedule for Election 248. 


The Fastest Corporation 
AtA 


Fraction of The Cost 


We pick up your completed articles at your office 
and hand file your articles, then manufacture 
The Corporate Kit and return documents and kit 
to you, the next work day. 


No need to change registered agent or file any 
amendments, we file your articles as signed by 
your clients. 


Charter Numbers are available within 24 hours. 
PLUS KIT IF 


DESIRED 


West Palm Beach $12.00 


$26.50 Plus Kit if Desired 
All Other Counties 


\CALL 


Dade 
Broward 


Embosser 


(Gy 


Additional stock 
centers are available 
for a slight additional charge. 


LOVE YOUR BOOKS? Personalize them in a most distinctive 
and classic manner. Whether your library is personal or 
professional, our 15/8” diameter seal will impressively 
emboss a page with “Library of” (your name) and 3 initials. 
That's Class. Proud cooks can choose a “Bon Appetit” or 
“Kitchen Of” (Name and 3 initials) for their recipe cards, 
canning labels, or cook books. Either way, no book lover 
should be without one. That's Class!!! 


13.50 


Plus Tax & Shipping 


Service Order today between 9 a.m. & 
5 p.m. and we'll have it in your office (Dade/ 
Broward Counties only) the next working 
day. 


Price Finda complete kit for less and 
REFUND THE DIFFERENCE. 


Quality Not satisfied for ANY 
reason with your order, call us and 
we'll pick the order up and take it 
back and credit your account COM- 
PLETELY for the returned items. 


CALL 


Dade: (305) 358-3694 
Broward: 764-4255 
West Palm: 655-1080 
Fla.: 800-432-3028 


MPIRE 


CORPORATE KIT COMPANY 


328 West Flagler Street 
Miami, Florida 33130 
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Financing the Bar 


By James C. Rinaman, Jr. 


During the past five years, the 
Board of Governors and the Budget 
Committee of The Florida Bar have 
moved aggressively to improve our 
accounting system in order to iden- 
tify and allocate support costs, and 
improve our ability to evaluate Bar 
programs. 

In 1980, the Budget Committee 
was restructured from nine members 
appointed by the president-elect 
serving one-year terms, to nine 
members with three-year staggered 
terms. Each year the president-elect 
now makes only three appointments, 
and selects the chairman-elect. This 
system has greatly improved stability 
and continuity of our budget process. 

In 1981, the Board established the 
Program Evaluation Committee, com- 
posed of members familiar with Bar 
programs and the budget, which has 
improved our capability to prioritize 
programs based on relative impor- 
tance and cost effectiveness. 

These changes have assisted the 
Bar in maintaining quality programs 
during the past three years without 
increasing Bar staff, an outstanding 
accomplishment for which our execu- 
utive director, Jack Harkness, and 
finance and planning director, Dan 
Bennett, deserve primary credit. It 
should also be noted that during 
those years Bar membership in- 
creased from 25,000 to 32,000. 

Our 1982-83 budget totals nearly 
$9,000,000, half of which is funded 
by mandatory Bar dues ($140 per 
member), and half from section dues, 
CLE fees, and miscellaneous 
revenue. 

Indirect support costs of the Bar, 
which totaled $2,280,000 this year, 
have never been allocated to Bar 
programs because of inadequate 
accounting capability and unre- 
solved policy considerations. 

For 1982-83 a budget annex was 
used to test allocation of support 
costs to programs, and the Budget 
Committee now plans to allocate 
some support costs to programs in 
the 1983-84 budget which will be 
adopted in May. 


The bar graph on the adjacent 
page provides a relative view of 
presently budgeted direct costs, and 
an allocation of all indirect support 
costs to each Bar program. On the 
right are expenses paid with Bar 
dues, and on the left, expenses paid 
from section dues or program 
income. Support cost allocations on 
the graph assume “total absorption” 
of all administrative and support 
costs of the Bar. The Budget Com- 
mittee is now considering which of 
these costs should be allocated to 
programs in the new budget. 

Approximately $1,280,000 of sup- 
port costs are attributable to 
“administrative—general,” including 
executive director, finance and 
accounting, planning, and other 
genera! administrative functions. 
One million dollars of the presently 
unallocated support costs are for 
services such as telephones, office 
space, graphics, data processing, 
personnel, mail room, print shop, 
meetings, and purchasing, which are 
used directly by various programs. 
The cost of such services has never 
been charged to programs or 
“administrative—general” functions 
which use those services. 

Regardless of what accounting 
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formula may be adopted, it is appar- 
ent that changing circumstances have 
rendered invalid several arbitrary 
formulas used in our budget process. 

Support of section activities has 
always been assumed to be covered 
by arbitrary appropriation of 50% of 
section dues. 1982-83 section dues are 
$316,000, and direct support of sec- 
tion activities will cost $92,000. 
Appropriation of one-half of section 
dues ($158,000) would create a net 
surplus to the Bar of $66,000, but if all 
indirect support costs were allocated 
to section activities ($240,000) it 
would appear that sections receive 
Bar dues support in the amount of 
$174,000. 

Similar analysis of CLE programs 
shows that projected CLE income of 
$1,185,000 is offset by direct CLE 
program expenses of $1,000,000, but 
if all indirect support costs of 
$438,000 were allocated, CLE pro- 
grams would show a loss of $253,000, 
again supported by Bar dues. 

These figures are aggravated by 
the arbitrary formula which allocates 
10% of gross CLE revenue to sections 
that produce CLE programs. That 
formula transfers $185,000 from CLE 
program income into section income, 
and CLE programs thereby sustain 
an apparent $438,000 total deficit, 
based on allocation of all support 
costs. 

The net result, if full absorption of 
all Bar costs were allocated, indicates 
that section activities and CLE pro- 
grams would receive $612,000 from 
the $4,500,000 produced by Bar 
membership dues. 

Full absorption of all Bar Center 
expenses should not be charged to 
programs, however. Part of the cost 
of “administrative—general” is so 
central to the existence of the Bar that 
it should be paid from members’ 
dues. 

On the other hand, most of the 
presently unallocated $1,000,000 for 
support of services such as print shop 
and data processing can now be iden- 
tified and should be allocated as 
direct costs to the various programs 
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of the Bar to show their time costs. 


There is no simple way to establish 
a support cost allocation system with 
exactitude, and experimentation 
with new guidelines will be neces- 
sary for a few years while we gain 
further experience with these con- 
cepts. The new system will be further 
refined by Budget Committee scru- 
tiny and debate at a series of meet- 
ings this spring with section and 
committee leadership. 


PROGRAM 


GENERATED INCOME 


Board of Governors 
Legislation 
Ethics and Discipline 


UPL 


Committees 
Meetings and Convention 


Law Office Management 
Advisory Service 


Public Interest Programs 
Lawyer Referral 

Clients’ Security Fund 
Public Intormation 
Journal, News, Directory 


Designation and Certification 


THE FLORIDA BAR 


The goal of the Budget Committee 
and Board of Governors is to pro- 
mote fiscal autonomy and program 
innovation for sections and to spon- 
sor more and better CLE and other 
programs for our members in the 
most cost-effective manner possible, 
conserving dues revenue for support 
of primary obligations of the Bar 
such as ethics and discipline (which 
will cost $2,290,000 this year based on 
full absorption). 

Cost allocation will permit identi- 


Budgeted Program Costs 
Paid From Dues 
And General Revenue— 
1982-83 


fication of those programs of The 
Florida Bar which are in fact self- 
sustaining and assist us in determin- 
ing the extent to which those that are 
not should either reduce expenses, 
increase program revenue, or be sub- 
sidized from Bar dues. The new 
budget format will be a useful man- 
agement tool which will benefit the 
Bar and its members by improving 
our ability to make knowledgeable 
policy decisions as to program priori- 
ties and use of dues income. 5 


DUES & GENERAL 


$00,000 1,000,000 1,500,000 


eunceten oirnect cost 


SUPPORT COST ALLOCATION 


REVENUE SUPPORT 


Percent 
2,000,000 of Dues 


42.9 
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EXECUTIVE DIRECTIONS 


Readership survey measures interest level 
By John F. Harkness, Jr., Executive Director 


During an extensive study of the 
cost and content of The Florida Bar’s 
publications, The Florida Bar 
Journal/News Editorial Board last 
year made several decisions to 
control costs and increase revenue. 
Among these was a decision to limit 
the number of columns each section 
of the Bar may submit for publication 
in the Journal each year. The length 
of those columns was also limited as 
an additional means of keeping 
printing costs under control. These 
were considered emergency deci- 
sions requiring immediate imple- 
mentation if the Journal was to 
remain within its budget for 1982-83. 

In December, the Editorial Board 
made an effort to determine whether 
these limitations were justified, and 
took the question to Bar members 
through a readership survey. 

The survey was mailed to 1,000 
randomly selected members and was 
published in the December issue of 
the Journal so that all interested 
members could respond. A total of 
559 forms were returned. The results 
did not differ significantly between 
the mailed survey and the published 
version. 

First, readers were asked to 
describe the areas of law in which 
they practice from a list of 32 areas, 
some of which are represented by 
Bar sections and some of which are 
not. 

Those areas receiving over 200 
responses were, in order of fre- 
quency: real property; corporation, 
banking and business law; general 
practice; family law; trial practice— 


is a new 24-hour, 7-days- 
a-week, tax information 
telephone line to answer 
your tax questions The 
local telephone number 
for you to call is in free 
IRS Publication 910 
Use the handy order form 
in your tax package 


to order Publication 910 fier 


A pubic service message from 
the internal Revenue Service 


general; appellate practice; wills, 
probate and trust; collections; and 
estate planning. Areas receiving 
more than 100 responses each 
included: administrative; trial 
practice—commercial; criminal; 
personal injury/wrongful death; 
bankruptcy; and local government. 

These figures would indicate that 
the larger sections, which have been 
allowed more columns in the Journal, 
cover areas of law in which more 
lawyers practice. Similarly, the larger 
sections which regularly publish 
columns received higher affirmative 
responses as to the readership of their 
columns and fewer negative 
responses than did the smaller 
sections. 

The Real Property, Probate and 
Trust Law Section column had the 
highest number of members who 
regularly or occasionally read it and 
the lowest number who never read it. 
The sections with the smallest 
membership also tended to have the 
smallest number of readers of their 
columns and the largest number of 
members who never read their 
columns. 

Although section size is an imper- 
fect standard by which to allot space 
in the Journal, it seems to reflect 
fairly readership interest in section 
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columns. Based upon results of the 
survey, the Editorial Board reaf- 
firmed its allocation of space among 
sections. The board will continue its 
original allocation to permit sections 
of 1,000 or more members to publish 
a column in all ten issues of the 
Journal each year, and all sections of 
fewer than 1,000 members to publish 
columns five times a year. Com- 
mittees of the Bar may publish two 
columns each year. 

Readers responding to the survey 
generally indicated that they were 
satisfied with the apportionment of 
space between section columns and 
general interest articles featured in 
the front of the magazine. 

Of the 559 responses, 80 percent 
indicated they regularly read the 
Journal; 19 percent read it occasion- 
ally; and one percent never read it. 
The Florida Bar News, according to 
the survey, claims 83 percent as 
regular readers; 15 percent as occa- 
sional readers and two percent who 
never read it. 

As to the worth of Journal articles, 
11 percent indicated that all articles 
are well written and informative; 72 
percent said most are; 17 percent said 
some are; and less than one percent 
(one response) said none is. The 
Florida Bar Journal/News Editorial 
Board is to be commended for its 
diligent work to contain publication 
costs and yet provide members of the 
Bar with an important educational 
aid. 

Sections and committees of the Bar 
who have provided the Journal with 
practical “how to do it” articles have 
made, and continue to make, an 
outstanding contribution. Members 
of the sections and committees who 
serve as editors of the columns take 
their role very seriously and provide 
for the benefit of all members of The 
Florida Bar some of the best legal 
discussions found anywhere. We 
hope that this partnership between 
the Editorial Board, the sections and 
committees and the editorial staff 
will continue to produce the kind of 
magazine Florida lawyers want. o 
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In what areas of practice do you practice? 


Administrative 

Admiralty 

Antitrust and Trade Regulation 
Appellate Practice 

Aviation 

Bankruptcy 

Coilections 

Computer Law 

Corporation, Banking and Business Law 
Communications Law 

Criminal 

Environmental and Land Use 
Eminent Domain 

Energy Law 

Entertainment and the Arts 
Family Law 

Estate Planning 

General Practice 

Immigration and Naturalization 
International Law 

Labor and Employment Relations 
Local Government Law 

Patent, Trademark and Copyright Law 
Public Interest Law 

Real Property 

Securities 

Taxation 

Trial Practice - General 

Trial Practice - Commercial 

Trial Practice - Personal Injury/Wrongful Death 
Wills, Probate and Trust Law 
Workers Compensation 


How often do you read? 


The Florida Bar Journal 
The Florida Bar News 


If there is more material than space, how should limited 
space be allocated? 


Which Journal columns do you 


Administrative Law 

Criminal Law 

Corporation, Banking and Business Law 
Environmental and Land Use Law 
Family Law 

Labor and Employment Law 

Local Gevernment Law 

Real Property, Probate and Trust Law 
Tax Law 

Workers Compensation 


Are the articles well written and informative? 
Should space be devoted to theme issues? 


I clip and save 


Lead Journal Articles 
Section Column Articles 


Total Responses: 559 


The Florida Bar Journal Readership Survey 
(mailed and printed surveys combined) 


More Than 50% 20% to 50% Occasional 
24 36 138 
1 5 31 
8 6 47 
ll 43 205 
2 3 28 
7 13 106 
8 51 177 
1 4 38 
28 141 145 
5 31 
53 43 84 
10 18 57 
3 8 55 
1 5 20 
1 39 
31 102 135 
17 87 101 
68 114 102 
3 9 48 
1 12 43 
22 8 52 
5 23 72 
5 4 44 
4 7 28 
48 130 142 
5 13 46 
17 32 73 
51 108 101 
21 69 95 
46 54 75 
22 96 141 
16 16 63 
Regularly Occasionally Never 
417 111 7 
443 79 10 
Lead Articles Columns As Now No Opinion 
109 154 190 77 
Read Thoroughly Skim Never 
Most Occa- Most Occa- Read 
Issues sionally Issues sionally 
36 47 78 112 106 
83 40 54 93 136 
89 86 123 100 47 
38 33 57 103 148 
116 58 75 114 75 
31 18 52 112 163 
22 39 71 108 136 
138 88 105 76 55 
58 68 75 120 93 
34 18 48 75 203 
All Most Some None 
57 391 92 1 
Most Often Less Often As Now Not Sure 
102 124 269 38 
Regularly Occa- Never 
sionally 
75 294 163 
113 265 148 
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LETTERS 


Distinctions between lawyers 
and merchants 


I have read with much interest and 
concern the recent article by President 
Rinaman on lawyers in the marketplace, 
and Heskin Whittaker’s astute comments 
in the January issue of the Journal. 

I believe that we will live to regret the 

day that we abolished the distinctions 
between our profession and occupations 
such as merchants and tradesman. It’s not 
simply a case of loss of dignity and 
standing to influence the advance of our 
civilization, but also involves a less than 
subtle restriction in our freedom of inno- 
vation in representing our clients. We will 
find ourselves faced with the same 
impediments and considerations as other 
purveyors in the commercial market- 
place. For instance, have you considered 
the question of implied and express war- 
ranties? We have all seen ads in the 
telephone book by real estate lawyers 
listing personal injury and wrongful 
death as one of the areas of law in which 
they are soliciting business, and vice 
versa, as well as lawyers who list under 
their ads every known branch of the law. 
It is my opinion that in short order, the 
courts will hold that a layman reading 
such an ad is entitled to expect that that 
lawyer has more than a passing acquaint- 
ance with the branch of law that he 
solicits business in. 

I agree with Heskin that we must not 
allow a small minority of our members 
dominated by self interest and limited by 
narrow vision to pull apart this profes- 
sion which is so essential to the smooth 
functioning of a free democratic society. 
Once the downward slide starts, it will be 
almost impossible to reverse, is 
exemplified by the serious consideration 
being given to the small group of lawyers 
who are proposing mandatory pro bono 
representation as a condition to the right 
to practice law. We know that change for 
the sake of change is folly, and we know 
equally that calling something an 
improvement does not make it so. 


CHARLES TINDELL 
Daytona Beach 


Architect on record 


I was most pleased to read in the 
November 1982 issue of the Journal that a 
project in which I played a key role had 
received your 1982 Honor Award for 
renovation. I am, of course, referring to 
the Two South Orange Plaza in Orlando. 

I was disappointed, however, that 
credit was not given to the architectural 
firm of record: Lewis and Burke 
Associates, Inc. Prior to coming to 
Tallahassee in 1981 as special assistant to 


Governor Graham, I was president and 
majority owner of that firm, one I had 
started in Orlando in 1974. The project 
you honored was one that I am probably 
most proud of, as I was intimately 
involved in its design and construction 
prior to leaving Orlando in early 1981. 
The Florida Bar is to be commended 
for devoting its energies in recognizing 
outstanding examples of architecture and 
construction in Florida. | am proud to 
have been a part of a project so honored. 


Tom Lewis, Jr., Architect 
Deputy Secretary of Transportation 
Tallahassee 


Not interested in alcoholism 


I was able to read the January issue of 
The Florida Bar Journal in less than five 
minutes. I am not that fast a reader. It is 
simply that I am not interested in social 
welfare articles concerning alcoholism. 

It does have one advantage. It cuts 
down on the reading material that is 
sometimes overwhelming. 


Henry P. TRAwICK, Jr. 
Sarasota 


Straightforward discussion 
Though I very rarely take the oppor- 
tunity to write a letter to the editor of any 
publication, I would feel remiss if 1 did 
not commend you for the excellent series 
of feature articles concerning alcoholism 
in your January 1983 issue of The Florida 
Bar Journal. Your presentation addressed 
in a straightforward and _ professional 


manner a disease which plagues not only 
our society but our profession. I was 
particularly pleased that you presented 
both personal testimony and the steps 
which The Florida Bar has taken to 
address this serious problem. 

Thank you again for your frank and 
public-spirited work. 

RANDALL J. CADENHEAD 

Ft. Lauderdale 


Articles to be used in Chicago 


Please be advised that I am a member 
of The Florida Bar and am also a member 
of a group in Chicago known as the 
Lawyers Assistance Program. We deal 
with, among other things, lawyers who 
are impaired by alcoholism. We have 
read with interest your issue of January 
1983 and would appreciate your sending 
us your written permission to reproduce 


the portions thereof that refer to 
alcoholism. 

SHELDON P. MILLER 
Chicago 


Understands now 


When I first saw the January 1983 
Florida Bar Journal when it arrived in my 
office at 11:00 a.m., I could not under- 
stand why an entire journal was devoted 
to alcoholism. 

At 3:00 a.m. the next morning I 
understood. 

NAME WITHHELD 
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The privilege against 


self-incrimination 
in civil litigation 


A party’s assertion of the privilege 
against self-incrimination during 
civil proceedings is an increasingly 
frequent occurrence.! To most civil 
trial lawyers, resort to the privilege 
may appear at first blush to be the 
safest way to protect a client who 
fears exposure to potential criminal 
penalties. “Taking the fifth,” how- 
ever, is not without serious 
consequences to the civil case. 

When the effect of the assertion of 
the privilege by a party impedes or 
precludes discovery of relevant 
issues, the imposition of some 
sanction is virtually automatic. The 
uniform view is that a party litigant 
does not have an absolute entitlement 
to both his silence and his lawsuit. 
The court’s selection of the appropri- 
ate sanction depends initially on 
whether the party asserting the 
privilege is a plaintiff or a defendant. 

Determination of the proper 
sanction is not without constitutional 
limitations as well. The court may 
even find that the claimed privilege is 
not well-founded and order the dis- 
covery or testimony to go forward. 


By Hal K. Litchford 


At best, the assertion of the privilege 
in civil litigation places the litigant at 
a serious disadvantage and in most 
instances effectively ends the case. 


Overview 

The privilege against self- 
incrimination may be properly as- 
serted by a party in civil litigation 
either during discovery proceedings 
or at trial. E.g., Kastigar v. United 
States, 406 U.S. 441, 444, 92 S.Ct. 
1653, 1656, 32 L.Ed. 2d 212 (1972); 
Minor v. Minor, 232 So.2d 746 (Fla. 
2d DCA 1970), aff'd, 240 So.2d 301 
(Fla. 1970); see, Fed.R.Civ.P. 26(b) 
(1); Fla.R.Civ.P. 1.280(b) (1). Invok- 
ing it is proper only if the party has 
reasonable grounds to believe that a 
direct answer would support a con- 
viction or furnish a link in the chain of 
evidence needed to prove a crime; 
criminal charges need not be actually 
pending. Marcheti v. United States, 
390 U.S. 39, 53, 88 S.Ct. 697, 705, 19 
L.Ed. 2d 889 (1968); Hoffman v. 
United States, 341 U.S. 479, 486, 71 
S.Ct. 814, 818, 95 L.Ed. 1118 (1951). 

The propriety of the assertion also 


depends on whether the risk of 
prosecution is substantial and real, 
not merely fanciful. Zicarelli v. New 
Jersey State Commission of Investi- 
gation, 406 U.S. 472, 478, 92 S.Ct. 
1670, 1675, 32 L.Ed. 2d 234 (1972). If 
the foundation for the privilege is 
absent, the court will order the dis- 
covery or evidence on pain of 
contempt. 

The ramifications of a party’s fail- 
ure to invoke the privilege in 
proceedings on the record require 
little elaboration. By providing in- 
criminating deposition testimony or 
verified answers to interrogatories, a 
litigant will build a virtually incon- 
testable record for a subsequent find- 
ing of a total waiver of the privilege. 
See, e.g., Rogers uv. United States, 340 
U.S. 367, 71 S.Ct. 438, 95 L.Ed. 344 
(1951). The party could then be com- 
pelled to testify in criminal proceed- 
ings against himself. The question 
then resolves itself to whether the ad- 
vantages in the civil litigation 
outweigh the potential criminal risks. 
To make this determination requires 
an analysis of the sanction that the 
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court is likely to apply in the civil 
case. 


Sanctions against a party who 
asserts privilege 


e Assertion by a party defendant 

The fundamental nature of the 
privilege against self-incrimination 
limits the imposition of sanctions 
against a defendant who invokes it in 
civil litigation. As a matter of federal 
constitutional law, it is impermissible 
to penalize one’s assertion of the priv- 
ilege by making its exercise “costly.” 
E.g., Griffin v. California, 380 U.S. 
609, 85 S.Ct. 1229, 14 L.Ed. 2d 106 
(1965); Spevack v. Klein, 385 U.S. 
511, 87 S.Ct. 625, 717 L.Ed. 2d 574 
(1967); Garrity v. New Jersey, 385 
U.S. 493, 87 S.Ct. 616, 17 L.Ed. 2d 562 
(1967). 

Accordingly, a defendant cannot 
suffer the ultimate sanction, default, 
for his assertion of the privilege in 
response to pertinent inquiry. See 
generally, C. Wright and A. Miller, 8 
Federal Practice and Procedure: 
Civil §2018 (1970). These decisions 
recognize that a defendant is an 
involuntary party to litigation. When 
asked questions that may elicit 
incriminating answers, these defen- 
dants are faced with a Hobson's 
choice. Entry of a default against a 
defendant facing this dilemma exacts 
an unconstitutional penalty from the 
exercise of an individual’s funda- 
mental constitutional right.? 

These cases do not hold, however, 
that a defendant who invokes the 
privilege against self-incrimination 


can escape all responsibility for his 
action. On the contrary, the court has 
the inherent power to avoid or 
minimize any unfairness to the plain- 
tiff caused by the defendant's fore- 
closure of discovery opportunities. 
Less severe sanctions that do not ab- 
solutely bar a defendant from his day 
in court are not constitutionally im- 


A plaintiff's assertion of 
the privilege against 
self-incrimination to 

pertinent inquiry during 

discovery will result in an 
automatic dismissal of 
the lawsuit 


permissible. For example, the court 
could enter an order precluding the 
defendant from offering any proof in 
support of the matters which related 
to the assertion of the privilege. See, 
Securities and Exchange Commn. v. 
American Beryllium & Oil Corp., 303 
F. Supp. 912 (S.D. N.Y. 1969); Fed. 
R.Civ.P. 37(b)(2)(B); Fla.R.Civ.P. 
1.380(b)(2)(B). If proof of the claims 
is in the sole control of the defendant, 
the court could assuredly enter an 
order establishing the facts in ac- 
cordance with the plaintiff's version 
of them. See, Fed.R.Civ.P. 37(b) (2) 
(A); Fla.R.Civ.P. 1.380(b)(2)(A). 
An establishment order should also 
be narrowly drafted to cover only 


those issues to which the defendant's 
assertion of the privilege pertained. 
Technically, a court is not 
empowered to enter an order com- 
pelling discovery of matters for 
which the privilege is asserted or for 
sanctions. The rules provide only for 
discovery of information “not privi- 
leged.” Fed.R.Civ.P. 26(b)(1); Fla.R. 
Civ.P. 1.280(b) (1). As a practical mat- 
ter, however, the courts do have 
inherent power to redress harm to a 
litigant. They can fashion remedies 
(as opposed to sanctions) that are 
identical to those set forth in Federal 
Rule of Civil Procedure 37 and 
Florida Rule of Civil Procedure 
1.380. See, Wehling v. Columbia 
Broadcasting System, 608 F.2d 1084, 
1087 n.6 (5th Cir. 1979).3 

The courts are equally free to 
fashion an appropriate remedy at 
trial. Indeed, a powerful remedy 
derives from the fact that the asser- 
tion of the privilege can itself be used 
as substantive evidence. Unlike 
criminal proceedings, the defendant 
in a civil case can be compelled to 
take the stand and assert the privilege 
in response to questioning before the 
fact finder. The plaintiff is then 
entitled to an adverse inference in 
response to the unanswered ques- 
tions and counsel is entitled to argue 
it. See, Baxter v. Palmigiano, 425 U.S. 
308, 318, 96 S.Ct. 1551, 47 L.Ed. 2d 
810 (1976). Apart from: the evi- 
dentiary value of such a tactic, the 
psychological effect on the jury 
should be an incalculable advantage 
to the plaintiff. 

e Assertion by a party plaintiff 

The rule in Florida is clear and well 
established. A plaintiff's assertion of 
the privilege against self-incrimination 
to pertinent inquiry during discovery 
will result in an automatic dismissal 
of the lawsuit. Corresponding to its 
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application to the “involuntary” de- 
fendant, the doctrine is founded on 
the plaintiff's status as a “voluntary” 
party to litigation. The rule was first 
clearly expressed by the Florida 
Supreme Court in 1964 in Stockham 
v. Stockham, 168 So.2d 320 (Fla. 
1964). The court affirmed a dismissal 
of a divorce case when the petitioner 
refused to answer questions relevant 
to the respondent's allegations of 
adultery. Shortly after this decision 
was reached, the United States 


Hal K. Litchford received a B.S. 
degree in 1975 from Vanderbilt 
University and a J.D. degree in 


1978 from the University of 
Virginia. Litchford is a member of 
the Orlando firm of Davis, 
Litchford & Downing, P.A., where 
he maintains a civil trial practice in 
state and federal court. Litchford 
previously co-auihored “The 
Florida Antitrust Act of 1980,” 
which appeared in the Florida Bar 
Journal, November and December 


1980. 


Supreme Court decided Spevack v. 
Klein, 385 U.S. 511, 87 S.Ct. 625, 17 
L.Ed. 2d 574 (1967), and Garrity v. 
New Jersey, 385 U.S. 493, 87 S.Ct. 
616, 17 L.Ed. 2d 562 (1967), which 
held that it is unconstitutional to 
penalize the exercise of the privilege 
by making it costly. In light of these 
pronouncements, two Florida 
district courts of appeal split on the 
constitutionality of the Stockham 
rule. Compare, Minor v. Minor, 232 
So.2d 746 (Fla. 2d DCA 1970) (dis- 
missal permissible) with Simkins v. 
Simkins, 219 So.2d 724 (Fla. 3d DCA 
1969) (dismissal unconstitutional). 
The Florida Supreme Court again 
addressed the issue in 1970 and re- 
affirmed the rule that a_ plaintiff 
cannot have both his silence and his 


lawsuit. Minor v. Minor, 240 So.2d 
301 (Fla. 1970). The court adopted 
the opinion of the Second District 
Court of Appeal, which determined 
that dismissal did not render 
assertion of the privilege “costly” be- 
cause the plaintiff has the freedom to 
choose his destiny: 

Now concededly in [Spevack and Garrity] the 
parties invoking the Fifth Amendment were 
wrongfully penalized for their “taking the 
Fifth.” They were forced to choose, as it is said, 
between “Scylla and Charybdis.” But there 
they were involuntarily thrust into such 
quandary, while here, the invoking party is 
voluntarily the moving party affirmatively 
seeking equity. Appellant's choice in this case 

is not, involuntarily, one between two totally 
disadvantageous alternatives, as were the 
choices in Garrity and Spevack, supra, but 
rather, voluntarily, one between two alterna- 
tives, one of which can be employed to some 
advantage. Appellant can gain the affirmative 
relief she seeks from her choice, and the choice 

is freely hers. Garrity and Spevack on the other 
hand couldn't gain in any event, yet they were 
compelled to choose. 

We conclude, then, that Appellant suffers no 
“penalty” in the sense spoken of in Spevack, 
and neither that case nor Garrity, supra, can 
operate to vitiate the holding of our Supreme 
Court in Stockham, supra. . ..232S0.2d at 747. 
(emphasis in original) 

The rule resulting from this 
reasoning still prevails in Florida 
courts. City of St. Petersburg v. 
Houghton, 362 So.2d 681 (Fla. 2d 
DCA 1978); Walton v. Robt. E. Haas 
Constr. Corp., 259 So.2d 731, 734 
(Fla. 3d DCA 1972); see, Campus 
Communications, Inc. v. Freedman, 
374 So.2d 1169 (Fla. lst DCA 1979). 
Indeed, this view can fairly be char- 
acterized as the majority rule among 
the states. City of St. Petersburg v. 
Houghton, 362 So.2d 681, 685 (Fla. 
2d DCA 1978); see, Note, Plaintiff As 
Deponent: Invoking the Fifth 
Amendment, 48 U.Chi.L.Rev. 158 
(1981); Note, Toward a Rational 
Treatment of Plaintiffs Who Invoke 
the Privilege Against Self- 
Incrimination During Discovery, 66 

lowa L. Rev. 575 (1981); Annot., 4 
A.L.R. 3d 545 (1965). 

Federal decisions also tend to 
prevent a plaintiff from prosecuting 
his claims if he raises the fifth amend- 
ment to preclude discovery of 
relevant facts. E.g., Lyons v. 
Johnson, 415 F.2d 450 (9th Cir. 1969): 
Attorney General v. Irish Northern 
Aid Committee, 530 F.Supp. 241, 
266-67 (S.D.N.Y. 1981); Jones v. B.C. 
Christopher & Co., 466 F.Supp. 213 
(D.Kan. 1979); Penn Comm. Special- 
ities, Inc. v. Hess, 65 F.R.D. 510 
(E.D. Pa. 1975); Bramble v. 
Kleindienst, 357 F.Supp. 1028 
(D.Colo. 1973), aff'd, 498 F.2d 968 


What can you do to helpa 
lawyer friend who has a 
drinking problem? 


You don’t help by just 
covering up for your friend, 
pretending there isn’t a prob- 
lem. People who have alcohol 
problems can't begin to help 
themselves until they recog- 
nize they have a problem. So 
don't think you're helping 
someone by enabling him or 
her to continue denying the 
problem. 


You can help by honestly 
telling your friend that you are 
worried about what you see 
happening. Tell your friend 
how you feel about his or her 
drinking, and be very specific 
about situations and problems 
caused by your friend’s drink- 
ing. It might mean a lot coming 
from you, and might help your 
friend begin taking a hard, 
honest look at what's happen- 
ing. 

And you might suggest your 
friend call our confidential, no- 
cost HOTLINE, for access to 
our statewide NETWORK of 
Florida lawyers who have 
learned successful recovery 
from their own alcohol prob- 
lems. We'll share what we've 
found. 
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(10th Cir. 1974); Brown v. Ames, 346 
F.Supp. 1176 (D.Minn. 1972); Kisting 
v. Westchester Fire Ins. Co., 290 
F.Supp. 141 (W.D.Wis. 1968); 
Independent Prod. Corp. v. Loew's 
Inc., 22 F.R.D. 266 (S.D.N.Y. 1958); 
contra, Justice v. Laudermilch, 78 
F.R.D. 201 (M.D.Pa. 1978); but see, 
Black Panther Party v. Smith, 661 
F.2d 1243 (D.C. Cir. 1981) vacated, 
102 S. Ct. 3505 (1982) (per curiam); 
Wehling v. Columbia Broadcasting 
System, 608 F.2d 1084 (5th Cir. 1979), 
aff'd on rehrg., 611 F.2d 1028 (5th 
Cir. 1980); Campbell v. Gerrans, 592 
F.2d 1054 (9th Cir. 1979). 

There is an element of unfairness 
underlying the reasoning of these 
cases too. One early case described 
this disparity in terms that presaged 
Florida’s decision in Minor v. Minor: 
It would be uneven justice to permit plaintiffs 
to invoke the powers of this court for the 
purpose of seeking redress and, at the same 
time, to permit plaintiffs to fend off questions, 


the answers of which may constitute a valid 
defense or materially aid the defense. 

... Plaintiffs in this civil action have initiated 
the action and forced defendants into court. If 
plaintiffs had not brought the action, they 
would not have been called on to testify. Even 
now, plaintiffs need not testify if they discon- 
tinue the action. They have freedom and 
reasonable choice of action. They cannot use 
this asserted privilege as both a sword and 
shield. Defendants ought not be denied a 
possible defense because plaintiffs seek to 
invoke an alleged privilege. Independent 
Prod. Corp. v. Loew's Inc., 22 F.R.D. 266, 276 
(S.D.N.Y. 1958). 


These concepts have found ex- 
pression in other federal decisions. 
For example, in Lyons v. Johnson, 415 
F.2d 450 (9th Cir. 1969) the Ninth 
Circuit affirmed the dismissal of a 
plaintiff's case and held: 


[Plaintiff's] obtaining of this shield, however, 
could not provide a sword to her for achieving 
assertion of her claims against the defendants 
without having to conform to the processes 
necessary to orderly and equal forensic func- 
tioning. Clearly, the process of discovery has 
become increasingly recognized as one of the 
primary and essential elements in making 
federal court business flow and in contributing 
to the accomplishing of trial justice or settle- 
ment termination of litigation. The scales of 
justice would hardly remain equal in these 
respects if a party can assert a claim against 
another and then be able to block all discovery 


attempts against him by asserting a Fifth 
Amendment privilege to any interrogation 
whatsoever upon his claim. If any prejudice is 
to come from such a situation, it must, as a 
matter of basic fairness in the purposes and 
concepts on which the right of litigation rests, 
be to the party asserting the claim and not to 
the one who has been subjected to its assertion. 
It is the former who has made the election to 
create an imbalance in the pans of the scales. 
Id., at 542. 


A plaintiff risks dismissal if 
he withholds material 
information on the basis of 
the privilege against 
self-incrimination 


And in the recent decision of J ones 
v. B.C. Christopher G Co., 466 
F.Supp. 213 (D.Kan. 1979), the 
district court adopted the “nearly 
unanimous’ rule that a plaintiff risks 
dismissal if he withholds material 
information on the basis of the 
privilege against self-incrimination: 
Plaintiff should not be able to “have his cake 
and eat it too.” While it may be true that an 
individual should not suffer a penalty for the 


- 


2 Please enter my 


Automatic subscribers will 
subscriber prices. 

f__ FLORIDA ADMINISTRATIVE CODE SET 
12 volumes 100275 
plus 5% sales tax when applicable 
—_ANNUAL POCKET PART SUPPLEMENTS, 


INDEX REVISIONS AND QUARTERLY 
SUPPLEMENTS per annum 
‘ plus 5% sales tax when applicable 

ge On cash sales there is no handling charge and The 
t Harrison Company will pay postage or freight. 
BE Handling charges plus postage or freight will be 
| fj added to all other sales. 

8 —Bill Personal Account 


ACTION CARD 


order for the publication(s) indicated 


including any supplements, revisions, replacement ’ 
pages, revised volumes, new additional volumes and t 
fj related materials. | understand | may cancel my i] 
subscription for the supplements, revisions, etc., by : 
ew informing The Harrison Company in writing. | 
i 


receive preferential 


$495.00 


$149.00 


— Bill Firm Account 
——Check Enclosed 


THE FLORIDA ADMINISTRATIVE | 
CODE ANNOTATED 
is the official compilation of the rules and aisle d | 
regulations of state regulatory agencies which have | Date Signature 


been filed with the Department of State pursuant to J THE Fest na RRISON COMPANY, PUBLISHERS 
the provisions of Chapter 120, Florida Statutes. Jf 


Forty-Three Titles in Twelve Volumes 


Norcross, Georgia 


3110 Crossing Park 30071 (404) 447-9150 


142 THE FLORIDA BAR JOURNAL/MARCH 1983 


\ 
| 
| 
| 
| 
ik 
| 
i 
i 
: 


assertion of a constitutional right, neither 
should third parties sued by that individual, 
who have no apparent interest in his criminal 
prosecution, be placed at a disadvantage 
thereby. . . . The potential for prejudice to 
defendants is simply too great to deny them 
some recourse, including the possible sanction 
of dismissal. Id., at 227. 

Thus, the almost unanimous rule is 
that a defendant is entitled to 
dismissal of the claims when the 
plaintiff precludes discovery by 
resort to the privilege against self- 
incrimination. Application of this 
rule is automatic in Florida. 
Elsewhere, it appears to be 
automatic in operation, if not in 
name. 

e Assertion by a corporate party 

The privilege against self- 
incrimination is personal in nature; it 
cannot be exercised by a 
corporation. E.g., California 
Bankers Ass'n. v. Schultz, 416 U.S. 21 
55; 94 S.Ct. 1494, 1514; 39 L.Ed. 2d 
812 (1974); State v. Dawson, 290 
So.2d 79 (Fla. lst DCA 1974). Accord- 
ingly, a corporate party in litigation is 
required to divulge all otherwise un- 
privileged and relevant information 
in its possesison, custody, or control 
during discovery proceedings or at 
trial. The issue generally arises when 
an individual who is closely con- 
nected with the corporate party 
invokes the privilege to protect him- 
self, rather than the corporation. 

While the privilege is certainly 
available to the individual, _ its 
assertion can essentially terminate 
the litigation as to the corporate 
party. The corporation having no 
privilege against self-incrimination 
must either comply with an order 
compelling discovery or suffer 
sanctions for willful disobedience. 
The problem is particularly acute if 
the individual invoking the privilege 
is an officer, director or managing 
agent of the corporate party. See, 
Fed.R.Civ.P. 37(b)(2); Fla.R.Civ.P. 
1.380(b)(2). With no constitutional 
protection at stake, there is virtually 
no restriction on the court’s power to 
apply the most severe sanction, if 
appropriate, even if the corporation 
is a party defendant. In re: Anthracite 
Coal Antitrust Litigation, 82 F.R.D. 
364, 368 (M.D. Pa. 1979). 


Recent constitutional limitations 
and scope of sanctions 


At least two recent federal appel- 
late cases have reexamined the con- 
stitutional implications of a rule that 
requires the automatic dismissal of a 
lawsuit whenever a plaintiff asserts 


the fifth amendment during 
discovery. Black Panther Party v. 
Smith, 661 F.2d 1243, 1270-74 
(D.C. Cir. 1981) vacated, 102 S. Ct. 
3505 (1982) (per curiam); Wehling v. 
Columbia Broadcasting System, 608 
F.2d 1084 (5th Cir. 1979), aff'd on 
rehrg., 611 F.2d 1028 (5th Cir. 1980); 
see also, Campbell v. Gerrans, 592 
F.2d 1058 (9th Cir. 1979); Rockwood 
Computer Corp. v. Morris, 94 F.R.D. 
64, 66-67 (E.D. N.Y. 1982). These 
cases reason that it is an 
unconstitutional denial of due 
process to deny a plaintiff his day in 


court solely because he asserted the 
privilege against self-incrimination. 
The landmark case, Wehling v. 
Columbia Broadcasting System, 608 
F.2d 1084 (5th Cir. 1979), aff'd on 
rehrg., 611 F.2d 1028 (5th Cir. 1980), 
arose in the Fifth Circuit prior to the 
creation of the Eleventh Circuit. The 
facts were extreme. The plaintiff 
commenced a defamation action 
against CBS for its broadcast of a 
radio program in which it. alleged 
that the plaintiff had abused federal 
loan programs. To support its 
affirmative defense of truth, CBS 
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Privilege against 
self-incrimination 
in civil litigation 


attempted to depose the plaintiff. At 
the deposition, the plaintiff invoked 
the fifth amendment in response to 
all questioning about the loans. At the 
time, he was the target of a grand jury 
investigation relating to the same 
matters. 

Analyzing both the fifth and four- 
teenth amendments, the court held 
that the competing interests of the 
litigants must balanced to 
determine an appropriate sanction to 
impose upon plaintiff's assertion of 
the privilege. The Fifth Circuit found 
that dismissal was too drastic under 
the facts and instead stayed the civil 
action for three years until the statute 
of limitations expired for the criminal 
offenses. 

Significantly, in adopting a 
balancing test the Fifth Circuit did 
not totally preclude the remedy of 
dismissal. It held only that a 
plaintiff's action cannot automatical- 
ly be dismissed solely because of the 


assertion of the privilege during dis- 
covery. In reaching this result, the 
court specifically recognized that “a 
civil plaintiff has no absolute right to 
both his silence and his lawsuit,” 608 
F.2d at 1088, and, further, that “the 
district court is not precluded from 
dismissing plaintiff's action if cir- 
cumstances arise which require the 
use of this drastic remedy.” Id., at 
1089. 

In direct conflict with the Florida 
Supreme Court decision of Minor v. 
Minor, the Fifth Circuit rejected the 
view that a plaintiff is “voluntarily” in 
court and ruled that a per se rule of 
dismissal results in an unconstitu- 
tional penalty on the exercise of fifth 
amendment rights. Id., at 1088. 
Continuing to analyze the issue as a 
due process question, the court then 
indicated that the competing 
interests of both plaintiff and 
defendant must be weighed to 
determine if a less harsh, but still ef- 
fective, remedy is available: “When 
plaintiff's silence is constitutionally 
guaranteed, dismissal is appropriate 
only where other, less burdensome, 
remedies would be an ineffective 
means of preventing unfairness to 
defendant.” Id. Thus, under the Fifth 


Circuit's reasoning, a party plaintiff 
who invokes the fifth amendment 
would be treated virtually as a party 
defendant. The other federal cases 
that have adopted this approach rely 
on the same rationale. 
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The Fifth Circuit rejected 
the view that a plaintiff is 
“voluntarily” in court and 
ruled that a per se rule of 
dismissal results in an 
unconstitutional penalty 
on the exercise of fifth 
amendment rights 


The impact of Wehling v. CBS and 
its progeny on established Florida 
law has yet to be determined. Obvi- 
ously, the federal constitutional anal- 
ysis reflected in these decisions would 
apply to action taken by the state and 
cannot be overlooked. Malloy v. 
Hogan, 378 U.S. 1, 84 S.Ct. 1489, 12 
L.Ed. 2d 653 (1964). Conversely, in 
the absence of a definitive decision 
of the United States Supreme Court, 
there is substantial question 
whether Wehling v. CBS is binding 
on Florida courts, at least to the 
extent that it conflicts with decisions 
of the Florida Supreme Court. In- 
deed, although the precedential 
value of the United States Supreme 
Court’s summary disposition of the 
Black Panther case is inconclusive, it 
still could indicate disapproval of this 
developing doctrine.4 There are as 
yet no reported cases in Florida in 
which Wehling v. CBS, or its due 
process analysis has been followed, 
or even mentioned. 

To the practitioner who represents 
a plaintiff in such cases, Wehling v. 
CBS provides the legal basis for 
arguing against application of an 
inflexible rule of dismissal. Counsel 
for the adverse party, on the other 
hand, should augment his case to 
demonstrate that dismissal, while 
perhaps drastic, is the only effective 
remedy. Counsel for the defendant 
may also contend that Welling v. 
CBS is not binding on, or is otherwise 
inapplicable to, Florida courts. In 
any event, the impact of Wehling on 


= 


Florida state courts could add flexi- 
bility to an otherwise rigid rule of 
law. 


Conclusion 


A party litigant who chooses to 
invoke the privilege against self- 
incrimination during civil litigation 
does so at his own peril. If he is an in- 
dividual plaintiff in a Florida state 
court, it is highly likely that the plain- 
tiff’s claims will be dismissed if asser- 
tion of the privilege is pressed. If he is 
an individual defendant, a. stiff 
sanction, other than outright default, 
is also probable. Evolving federal 
constitutional law could eventually 
place additional restrictions on the 
ability of Florida courts to impose 
sanctions in such cases, although this 
limitation is still unclear. Regardless, 
recent federal authority provides a 
legal argument to counsel to avoid 
the automatic termination of the 
litigation as a result of a party's 
assertion of the privilege. 0 


'U.S. Const., amend. V; FLa. Const. Art. 1, 
§9. 

?This rationale underlies a handful of 
taxpayers’ refund suits resulting from IRS jeo- 
pardy assessments for unpaid wagering taxes. 
As a party defendant, the IRS attempted to 
discover the facts surrounding the taxpayers’ 
gambling activities. The decisions hold that 
dismissal when the taxpayer invokes the 
privilege is improper. E.g., Thomas v. United 
States, 531 F.2d 746 (5th Cir. 1976); Shaffer v. 
United States, 528 F.2d 920 (4th Cir. 1975); 
Backos v. United States, 82 F.R.D. 743 (E.D. 
Mich. 1979). Otherwise, the government could 
routinely abuse its assessment power by 
coercing a taxpayer to seek court redress and 
then requiring the taxpayer to incriminate 
himself or forego the lawsuit, a tactic akin to 
forfeiture. 

3The court is evidently empowered to deem 
admitted requests for admission against which 
the privilege is raised. By definition, the use of 
this discovery device is limited “for the 
purpose of the pending action only and is not 
an admission by him for any other purpose nor 
may it be used against him in any other 
proceeding.” Fep.R.Civ.P. 36; Fia.R.Civ.P. 
1.370. Since admissions could be used as a link 
in an incriminatory chain, however, there is 
some authority that the privilege may be used 
as a shield to this discovery device. See, e.g., 
Comment, Penalizing the Civil Litigant who 
Invokes the Privilege Against Self-Incrimination, 
U.Fia.L.Rev. 541, 552, nn. 107, 111 (1972); 
contra, Stockham v. Stockham, 168 So.2d 320 
(Fla. 1964). 

'The Supreme Court's cursory opinion in 
the Black Panther case simply held: 


“The petition for a writ of certiorari is granted. 
The judgment is vacated and the case is 
remanded to the United States Court of 
Appeals for the District of Columbia Circuit 
with instructions that it instruct the United 
States District Court for the District of 
Columbia to dismiss the complaint with 
prejudice. 102 S.Ct. 3505.” 
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On September 14, 1982, 
the Florida Supreme 
Court published three 
opinions revisiting for the 
first time in three years 
the principle of govern- 
mental immunity from 
tort liability for “discre- 
tionary” as opposed to 
“operational-level” func- 
tions of government as 
discussed in Commercial 
Carrier Corp. v. Indian 
River County, 371 So.2d 
1010 (Fla. 1979).! In the 
three opinions (referred 
to collectively here as the 
‘Neilson trilogy’’), the 
court decided six cases 
under its conflict certio- 
rari jurisdiction.? The 
‘‘Neilson trilogy’’ 
redefines the extent of 
governmental ‘‘discre- 
tionary function” immun- 
ity for alleged defects in 
plans for public improve- 
ments, such as sewer sys- 
tems and roads. 


Death of the king and rule of Wong 


In its Commercial Carrier decision 
in April 1979, the Florida Supreme 
Court determined the scope of the 
waiver of sovereign immunity result- 
ing from the enactment of F.S. 
§768.28 (1975). The court held “that 
although §768.28 evinces the intent of 
our legislature to waive sovereign 
immunity ona broad basis, neverthe- 
less, certain ‘discretionary’ govern- 
mental functions remain immune 
from tort liability.”* 

In reaching this holding, the court 
concluded that with the enactment of 
$768.28, doctrines of governmental 
immunity predicated simply upon 
the premise that the sovereign can do 
no wrong had no continuing vitality 
in Florida.‘ Thus, the much-criticized 
doctrine of municipal sovereign 
immunity known as the Modlin doc- 
trine, which predicated liability upon 


Sa 

= 
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a “governmental-proprietary” and 
“special duty-general duty” analysis, 
was abrogated.5 

The effect of the Commercial 
Carrier decision was to make govern- 
mental tort liability and immunity 
from tort liability virtually coexten- 
sive for all governmental entities in 
Florida® and to establish new legal 
principles and a new analysis to be 
applied by the courts in identifying 
those governmental functions which 
remain immune from tort liability.” 
The court announced that “discre- 
tionary function” immunity is an 
implied exception to the statutory 
waiver of sovereign immunity 
because it is not based upon the 
notion that the sovereign can do no 
wrong, but rather upon the concept 
of separation of powers.’ 

As an example of a Florida deci- 
sion recognizing this immunity, the 
court cited Wong v. City of Miami, a 
suit against the City of Miami and 
Dade County alleging negligent 
removal of police officers from a riot 
scene.!° In Wong, the Florida 
Supreme Court declared that “[t]he 
sovereign authorities ought to be left 
free to exercise their discretion and 
choose the tactics deemed appro- 
priate without worry over possible 
allegations of negligence.”!! 

While Wong may have recognized 
“discretionary function” immunity, 
however, the opinion offers very 
little assistance to other courts in 
identifying remaining immune func- 
tions of government. In Commercial 
Carrier, consequently, the court 
turned to foreign jurisdictions for an 
analysis to be used to identify those 
“policy making, planning or judg- 
mental functions which cannot be the 
subject of traditional tort liability”! 
and adopted the analysis of the Cali- 
fornia Supreme Court in Johnson v. 
Siate,'’ which distinguishes between 
decisions made at the “planning level” 
and those at the “operational level.” 
In addition, the court commended a 
preliminary-questioning test taken 
from the Washington case of Evan- 
gelical United Brethern v. State.'4 
The test consists of four questions 
about the challenged governmental 
act, which, if answered affirmatively, 
should indicate whether immunity 


exists for the act.!5 

Applying its own newly-adopted 
analysis, the Commercial Carrier 
court held that “the maintenance of a 
traffic signal light which is in place 
does not fall within that category of 
governmental activity which involves 
broad policy or planning decisions,” 
but rather is operational level activ- 
ity, as is the maintenance of a traffic 
sign at an intersection and the proper 
maintenance of the letters “STOP” 
on the pavement.'® These holdings 
were necessary to the case, but the 
court went no further in defining 
specific immune activities, leaving 
that task to the lower courts to be 
accomplished ona case-by-case basis. 


Conflict in the Wong empire 


The Commercial Carrier decision 
spawned many opinions in the dis- 
trict courts as they grappled with the 
application and refinement of the 
principles enunciated by the Florida 
Supreme Court ina myriad of factual 
situations and allegations of govern- 
mental negligence ranging from fail- 
ure to provide supervision at a city 
park!’ to extermination of a seven- 
toed cat.'§ Many of the cases involved 
alleged negligence in the planning, 
design, or construction of public 
improvements, particularly roads.!® 

Given the loosely structured, non- 
semantic approach adopted in 
Commercial Carrier for identifying 
discretionary, planning-level func- 
tions of government, it is perhaps not 
surprising that the district courts 
began reaching different opinions as 
to whether the immunity applied to 
certain governmental activities.2° In 
Collum v. City of St. Petersburg,?! 
the Second District Court of Appeal, 
faced with the issue of whether the 
city enjoyed “discretionary” function 
immunity for alleged negligent 
design of its storm sewer system and 
failure to warn of a hazardous condi- 
tion in the system, opined that identi- 
fying immune governmental activi- 
ties was no easier using the “opera- 
tional” versus “planning” distinctions 
than it had been using the old 
“governmental” or “proprietary” 
labels. The court lamented: 


Everything has changed, yet nothing has 
changed. Claimants now tend to paint every- 


thing “operational,” but the governments say it 
is almost all “planning.” And as always, the 
courts must draw the lines.”2 

Having said this, the court then 
proceeded not to draw lines but to 
declare that there was no longer any 
need to draw lines because “ja] 
government is liable for its negligent 
acts and omissions without excep- 
tion.”23 The court noted that “the so 
called exception for ‘discretionary’ 
acts is a misnomer ’™4 and concluded 
that “immunity of a government for 
negligently performing an act no 
longer exists”2> and “once a govern- 
ment decides to act, whether out of 
obligation of [sic] free choice it must 
act responsibly and reasonably under 
the existing circumstances.”26 

The Second District Court of 
Appeal followed its Collom rule in 
reversing an order dismissing an 
action against the State Department 
of Transportation in Neilson v. 
Department of Transportation,” and 
in reversing an order dismissing with 
prejudice a complaint against the 
City of St. Petersburg in Mathews v. 
City of St. Petersburg.** The deci- 
sions in Collom, Neilson, and 
Mathews were appealed on the basis 
of conflict to the Florida Supreme 
Court along with the case of Ingham 
v. Department of Transportation®® 
from the First District Court of 
Appeal, which conflicted with the 
Second District’s Neilson decision. 
The result is the “Neilson trilogy.” 


The “Neilson trilogy” 


The Neilson case involved an action 
against the City of Tampa, the State 
Department of Transportation, Hills- 
borough County, and others for 
alleged defective design, failure to 
upgrade, and inadequate control 
through traffic control signs of a road 
intersection. The trial court had dis- 
missed the action against the govern- 
mental entities on the basis that their 
conduct was a judgmental planning- 
level function under Commercial 
Carrier. The Second District Court 
of Appeal reversed based on its Col- 
lom rationale.*° 

The Florida Supreme Court 
accepted jurisdiction of the case on 
the basis that the decision of the 
Second District Court of Appeal 


THE FLORIDA BAR JOURNAL/MARCH 1983 147 


directly conflicted with six other dis- 
trict court decisions.*! In its opinion 
in Neilson, the Florida Supreme 
Court recurring to the principle of 
“discretionary” function immunity 
announced in Commercial Carrier, 
held that “decisions relating to the 
installation of appropriate traffic 
control methods and devices or the 
establishment of speed limits are dis- 
cretionary decisions which imple- 
ment the [governmental] entity’s 
police power and are judgmental, 
planning-level functions”’? which 
are, therefore, immune from tort lia- 
bility. The court further held that 
“the decision to build or change a 
road, and all the determinations 
inherent in such a decision, are of the 
judgmental, planning type,” and, 
consequently, are also immune. 

In support of its holding that deci- 
sions relating to the installation of 
appropriate traffic devices and the 
establishment of speed limits are 
immune functions, Justice Overton, 
delivering the majority opinion, anal- 
ogized these decisions to the decision 
in the Wong case not to deploy police 
to the riot area in that both decisions 
involve the use by government of its 
police power, the propriety of which, 


under the Wong holding, is not a 
proper subject for judicial inquiry .*4 
As to the second holding, that deci- 
sions relating to road building or 
changes are immune functions, the 
court observed: 
To hold otherwise, as expressed by the dissent, 
would supplant the wisdom of the judicial 
branch for that of governmental entities whose 
job it is to determine, find, and supervise 
necessary road construction and improve- 
ments, thereby violating the separation of 
powers doctrine. This is not to say, however, 
that a governmental entity may not be liable 
for an engineering design defect not inherent 
in the overall plan for a project it has directed 
be built, or for an inherent defect which 
creates a known dangerous condition.* 

The opinion gives illustrations of 
defects not inherent in the overall 
plan and of inherent engineering 
defects creating a known dangerous 
condition which might give rise to 
liability 36 


In Ingham,*" another of the trilogy 
of opinions by the Florida Supreme 
Court, the case concerned allegations 
of negligence on the part of the State 
Department of Transportation “in 
constructing a road with a curve, in 
the position, shape and size of a 
median, and in failing to provide 
adequate traffic signals.” The trial 
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court had dismissed the department 
on the basis of “discretionary func- 
tion” immunity and the First District 
Court of Appeal had affirmed.** The 
Florida Supreme Court accepted 
jurisdiction on the basis of direct con- 
flict with the Second District’s 
Neilson decision, and approved the 
First District’s decision, holding as 
follows: 
[T]he alleged defects in the construction of the 
road, the median, and the intersection, if in 
fact they are defects, are defects inherent in 
the overall plan of the road. Neither these 
alleged defects nor the failure to install addi- 
tional traffic control devices is actionable 
because each is judgmental, planning-level 
function to which absolute immunity 
attaches.*9 
As authority for this holding, the 
court cited its own Neilson decision.” 

The Collom*! and Mathews* cases, 
decided together by the Florida 
Supreme Court, account for the 
remaining opinion of the trilogy. Both 
cases are wrongful death actions 
resulting from falls into segments of 
the City of St. Petersburg’s storm 
drainage system. In Collom the com- 
plaint alleged that the city “failed to 
guard the opening to the storm sewer 
by failing to place screens, bars, or 
other protective devices over the 
opening of its [drainage] pipe.”43 The 
trial court granted a summary judg- 
ment to the city based on “discre- 
tionary” function immunity, but the 
Second District Court reversed for 
the reasons already discussed.*4 

The complaint in Mathews, involv- 
ing the drowning of a 20-month-old 
child, alleged in part that: 
[The city] is negligent in causing to exist and 
be maintained... an attractive nuisance in that 
the existance [sic] of a concrete waterway, 
constructed so close as to be a trap, is in such 
close proximity to and part of a playground 
and sidewalk as to present a dangerous condi- 
tion. The Defendant knew or should have 
know by the exercise of reasonable care and 
caution, that children are likely to and fre- 


quently do play in close proximity to the 
waterway.* 


Again the trial court had found the 
city immune from liability, but the 
Second District Court reversed, 
citing its earlier decisions in Collom 
and Neilson. 

The Florida Supreme Court 
accepted jurisdiction in both Collom 
and Mathews on the basis of conflict 
“among” the cases and the other 
cases decided in the “Neilson tril- 
ogy.’47 The court found that: 

Both Collom and Mathews illustrate the appli- 
cation of the principle that once a governmen- 


tal entity creates a known dangerous condition 
which may not be readily apparent to one who 
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could be injured by the condition, and the 
governmental entity has knowledge of the 
presence of people likely to be injured, then 
the governmental entity must take steps to 
avert the danger or properly warn persons 
who may be injured by that danger.** 

In support of this principle the 
court cited Savignac v. Department 
of Transportation,*® a Second Dis- 
trict Court of Appeal case which, in 
turn, cited that court’s own Collum 
decision as its authority for the rule.*® 
In addition, four cases from foreign 
jurisdictions involving dangerous 
street conditions were cited by the 
Florida Supreme Court as reaching 
the same conclusion as Savignac.*! 

The Savignac case involved an 
action for personal injuries on behalf 
of a minor who dived off a bridge 
owned by the State Department of 
Transportation and into a canal 
allegedly made shallow through ero- 
sion of an excavation in the right-of- 
way near the bridge. The trial court 
had granted the Department a sum- 
mary judgment; however, the Second 
District Court of Appeal reversed. 
The district court opined “ordinarily, 
we would not hold that appellee had 
a duty to warn of a danger in diving 
froma bridge due to shallow water.”>? 
However, the court concluded as 
follows: 


Nevertheless, where, as alleged here, (1) a 
governmental agency creates, either directly 
or through action of its agents, a danger not 
readily apparent to one who could be injured 
as a result of that danger, (2) that agency has 
actual knowledge of the danger that has been 
created, and (3) that governmental agency has 
actual knowledge of the presence of people 
likely to be injured as a result of that danger, 
that agency “must act responsibly and reason- 
ably under the existing circumstances, and in 
accordance with acceptable standards of care 
and common sense,” Collum v. City of St. 
Petersburg, supra, at p. 508, and must take 
steps either to avert the danger or to warn 
those at risk that the danger exists.>* 


The principle of law adhered to in 
Savignac and in the cases from for- 
eign jurisdictions cited by the Florida 
Supreme Court in its Collom and 
Mathews opinion appears to be akin 
to the generally recognized principle 
that a municipality is not liable for a 
defect in its street unless it has notice 
of the defect.54 This rule has been 
recognized and followed in Florida 
for many years.>> However, the 
Collom and Mathews opinion 
represents a novel application of the 
“notice” concept as a factor to be 
considered in determining whether 
“discretionary” function immunity 
applies where negligence is alleged 
in governmental planning of a public 
improvement.*® 


The court in Collom and Mathews 
reasoned that the failure of govern- 
ment to warn of or correct a known 
dangerous condition inherent in a 
plan for an improvement could not 
be protected by “discretionary 
function” immunity because it is 
“unreasonable to presume that a 
governmental entity, as a matter of 
policy in making a judgmental, 
planning-level decision, would 
knowingly create a trap or a danger- 
ous condition and intentionally fail to 
warn or protect the users of that 
improvement from the risk.”57 


Conclusion 


In view of the principles an- 
nounced in the “Neilson trilogy” of 
opinions, the law relating to govern- 
mental “discretionary function” 
immunity for the planning of public 
improvements appears to be as 
follows: 


1. Governmental entities are abso- 
lutely immune from tort liability for 
alleged engineering design defects 
inherent in the overall plan for a 
project which it has directed be built 
unless the inherent defect creates a 
known danger.*® 


2. Governmental entities are not 


A lifetime of financial security 
and peace of mind. That’s what 
ou can offer your clients through 
Bank of Boston Trust Company. 
One of our experienced trust 
advisors will help them determine 
their financial objectives, protect 


is always available for consultation. 


their assets, generate income. Even pay bills and taxes. 
Investment recommendations are made by our staff of 
20 financial analysts. And 30 portfolio managers review 
portfolios regularly using our multi-million dollar com- 
puter system. In addition, our staff of estate attorneys 


MAKE YOUR CLIENTS 
THE OFFER OF A LIFETIME. 


I would like to know more about how my 
clients can benefit from a trust now. Please 
send me your brochure. 
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Address 


BANK OF BOSTON TRUST COMPANY 
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BENEFIT FROM US NOW. 
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porate trusts for almost 200 years. 
So call Bob Mitchell at (813) 921-7436. Or mail the coupon 
above to Snelling Plaza, 4000 South Tamiami Trail, Sarasota, 
FL 33581. And make your clients the offer of a lifetime. 
Because no one should have to die to benefit 
from a trust. 


As our name suggests, Bank 
of Boston Trust Company is an 
affiliate of The First National Bank 
of Boston. A $17 billion interna- 
tional bank that ranks among the 
4 nation’s 20 largest. Together, we’ve 
been managing personal and cor- 
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immune from tort liability for alleged 
engineering design defects not inher- 
ent in the overall plan for a project 
approved by the governmental 
entity.°® 

The effect of these principles on 
cases involving alleged engineering 
defects in the governmental design 
of public improvements should be to 
shift the initial focus of inquiry in the 
lower courts. Rather than the Com- 
mercial Carrier inquiry into whether 
the governmental activity itself falls 
within a category involving broad 
policy and planning decisions, the 
issue in such design cases is first 
whether the alleged defects are 
inherent in the overall plan of the 
project and, if so, whether a known 
danger has been created. With regard 
to these inquiries, the illustrations of 
inherent defects and engineering 
defects given in the Neilson opinion 
and the cases cited in the Collom and 
Mathews opinions will assist the 
lower courts.® 

In cases challenging governmental 
activities other than the planning of 
public improvements where 
improvements where immunity is 
asserted, presumable the case-by- 


case approach using the analysis of 
the Johnson case and the preliminary 
test of the Evangelical case, as 
suggested in the Commercial Carrier 
opinion, must still be applied to deter- 
mine whether “discretionary func- 
tion” immunity should apply. How- 
ever, if the challenged activity of 
government in such cases involves 
the use of police power which can be 
analogized to the use of such power 
in Wong, then Neilson suggests that 
immunity probably will attach.! O 


'Dep't. of Transp. v. Neilson, 419 So.2d 
1071 (Fla. 1982); Ingham v. State, Dep't. of 
Transp., 419 So.2d 1081 (Fla. 1982); and City 
of St. Petersburg v. Collom, 419 So.2d 1082 
(Fla. 1982). 

2Dep't. of Transp. v. Neilson, Case No. 
61,029 (Fla. September 14, 1982); Hillsborough 
County v. Neilson, Case No. 61,042; City of 
Tampa v. Neilson, Case No. 61,053 (Fla. 
September 14, 1982); Ingham v. Dep't. of 
Transp., Case No. 60,994 (Fla. September 14, 
1982); City of St. Petersburg v. Collom, Case 
No. 61,016 (Fla. September 14, 1982); and City 
of St. Petersburg v. Mathews, Case No. 61,017 
(Fla. September 14, 1982). 

3371 So.2d 1010, 1022. 

4Id., at 1016. 

6See, Dep't. of Transp. v. Neilson, 419 


So.2d 1071, 1076 (Fla. 1982). 
7371 So.2d 1010, 1022 (Fla. 1979). 
5Id., at 1016. 
9237 So.2d 132 (Fla. 1970). 

01d. 

at 134. 

'2371 So.2d 1010, 1020. 

1369 Cal.2d 782, 447 P.2d 352 (1968). 

'467 Wash. 2d 246, 407 P.2d 446 (1965). 

'57d., at 445. The four questions are as 
follows: (1) Does the challenged act, omission, 
or decision necessarily involve a basic govern- 
mental policy, program, or objective? 

(2) Is the questioned act, omission, or deci- 
sion essential to the realization or accomp- 
lishment of that policy, program, or objective 
as opposed to one which would not change the 
course or direction of the policy, program, or 
objective? 

(3) Does the act, omission, or decision 
require the exercise of basic policy evaluation, 
judgment, and expertise on the part of the 
governmental agency involved? 

(4) Does the governmental agency involved 
possess the requisite, constitutional, statutory, 
or lawful authority and duty to do or make the 
challenged act, omission, or decision? 

'6 371 So.2d 1010, 1022. 

'7 Jenkins v. City of Miami Beach, 389 So.2d 
1195 (Fla. 3d D.C.A. 1980). 

'S Paul v. Osceola County, 388 So.2d 40 (Fla. 
5th D.C.A. 1980). 

'9 See, e.g., Ingham v. Dep't. of Transp., 399 
So.2d 1028 (Fla. Ist D.C.A. 1980); Perez v. 
State, Dep't. of Transp., 414 So.2d 544 (Fla. Ist 
D.C.A. 1982); Neilson v. City of Tampa, 400 
So.2d 800 (Fla. 2d D.C.A. 1981); Ferla v. 
Metropolitan Dade County, 374 So.2d 64 (Fla. 


e For more information, please con- 
tact Dr. John Harrington, Pine 
Crest, Box L, 1501 NE 62 Street, 
Fort Lauderdale 33334, phone 305- 
492-4103. Pine Crest has a policy of 
non-discriminatory admissions in 
all programs. 


PINE CREST 


A Boarding and Day School 
Fort Lauderdale 


e Pine Crest is an accredited college preparatory school, 
founded in 1934, with a boarding program (five or 
seven days) for boys and girls in grades 7-12, located 
on a modern, 47-acre campus on the northern edge of 


Fort Lauderdale. 


e The program of study presents traditional academic 
preparation for college entrance in English, foreign 
language (German, French and Spanish), mathe- 
matics, laboratory science (two years of chemistry, 
two years of biology, physics, astronomy and marine 
biology), and history. Pine Crest also has a Fine Arts 
Department (band, chorus, dance, drama and studio 
art) and an Institute for Civic Involvement. Advanced 
Placement courses are offered to outstanding stu- 
dents who wish to study college-level work while still 
enrolled in a high school environment. Pine Crest 
offers 9 formal AP courses and students may prepare 
independently for AP exams in several other subjects. 


¢ Students have the opportunity to compete on 56 
athletic teams including school and USS swimming 
teams. Tennis is under the direction of a resident pro 
who uses the school’s ten courts. 
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3d D.C.A. 1979); Romine v. Metropolitan 
Dade County, 401 So.2d 882 (Fla. 3d D.C.A. 
1981); Dep't. of Transp. v. Vega, 414 So.2d 559 
(Fla. 3d D.C.A. 1982); Payne v. Palm Beach 
County, 395 So.2d 1267 (Fla. 4th D.C.A. 1981); 
Banta v. Rosier, 399 So.2d 444 (Fla. 5th D.C.A. 
1981). 


See, e.g., Ingham v. State, Dep't. of 


Transp., 399 So.2d 1028 (Fla. Ist D.C.A. 1980) 
and Neilson v. City of Tampa, 400 So.2d 800 
(Fla. 2d D.C.A. 1981). 


21400 So.2d 507 (Fla. 2d D.C.A. 1981). 
227d., at 508 

231d., at 508 

247 d., at 508 

5 at 508 

267 d., at 508 

27400 So.2d 799 (Fla. 2d D.C.A. 1981). 
28400 So.2d 841 (Fla. 2d D.C.A. 1981). 
29399 So.2d 1028 (Fla. Ist D.C.A. 1981). 


39400 So.2d 799 (Fla. 2d D.C.A. 1981). [= ; 


31419 So.2d 1071, 1073 (Fla. 1983). 

32]7d., at 1077. 

337d., at 1077. 

at 1077: 

357d. 

367d., at 1077-1078. To illustrate a situation 
involving a defect not inherent in the overall 
plan, the court gives the example of a highway 
constructed with a bridge spanning a water- 
way and the bridge containing negligently 
designed supports which give way, causing 
injury. In contrast, the construction of a curved 
road where a straight road would be more 
appropriate is given as an example of a defect 
inherent in a plan. 

37419 So.2d 1981 (Fla. 1982). 

387d., at 1082. 

397d. 

91d. 

41419 So.2d 1082 (Fla. 1982). 

431d., at 1084. 

“1d. 

457d., at 1085. 

46 Mathews v. City of St. Petersburg, 400 
So.2d 841 (Fla. 2d D.C.A. 1981). 

47419 So.2d 1082, 1083 (Fla. 1982). 

487d., at 1086. 

49406 So.2d 1143 (Fla. 2d D.C.A. 1981). 

507d., at 1147. 

5! The only footnote in the majority opinion 
cites Jezek v. City of Midland, 605 S.W. 2d 544, 
548 (Tex. 1980); Larson v. Township of New 
Haven, 165 N.W. 2d 543, 546 (Minn. 1969); 
Teall v. City of Cudahy, 60 Cal. 2d 431, 386 P. 
2d 493, 34 Cal. Reptr. 869 (1963); and Lowman 
v. City of Mesa, 611 P.2d 943 (Ariz. Ct. App. 
1980). The first two cases involve suits against 
municipalities arising from vehicular accidents 
at “T” intersections which had become 
hazardous to approaching motorists. The Teall 

case involves an alleged hazardous placement 

of traffic lights at an intersection and Lowman 

deals with a vehicle parked in a roadway for 18 

hours so as to create a danger to motorists. 
52406 So.2d 1143, 1144. 


533406 So.2d 1143, 1146. 
54See generally, 19 McQuILLin, MUNICIPAL 


Corporations, §54.102, at 287 and §54.174, at | 


452 (1967 Revised Vol.). 
55See, Floirda Standard Jury Instructions 
(Civil), 3.5 at 5a. 


56 In street defect cases the absence of knowl- 
edge of the defect has not generally been 
regarded as resulting in immunity for the 
government, but rather existence of such notice 
or knowledge has been regarded as a condi- 
tion precedent to the government's liability for 
injuries sustained as a result of the defect, as & 


discussed in 19 McQuiLiin, MuNICcIPAL 
Corporations §54.174 at 452 (1967 Revised 
Edition). 


So.2d 1071, 1077-1078 (Fla. 1982); Ingham v. 
State, Dep't. of Transp., 419 So.2d 1081 (Fla. 


So.2d 1082 (Fla. 1982). 


So.2d 1071, 1077 (Fla. 1982); Ingham v. State, 
Dep't. of Transp., 419 So.2d 1081 (Fla. 1982); 
and City of St. Petersburg v. Collom 419 So.2d 
1082 (Fla. 1982). 


So.2d 1071, 1077-1078 (Fla. 1982). 


57419 So.2d 1082, 1086 (Fla. 1982). 
58See, Dep't. of Transp. v. Neilson, 419 


982); and City of St. Petersburg v. Collom 419 


59See, Dep't. of Transp. v. Neilson, 419 


the governmental entity.” 


8See, Dep't. of Transp. v. Neilson, 419 


'See, Dep't. of Transp. v. Neilson, 419 
So.2d 1071, 1077 (Fla. 1982). Curiously, in 
examining the issue of whether the installation 
and the placement of traffic control devices 
and the establishement of speed limits are 
immune from tort liability, the court here does 
not expressly apply the Johnson analysis or the 
Evangelical test, but simply -analogizes the 
activity involved—traffic control—to the 
activity of deploying police in Wong in that 
both activities are “within the police power of 


WEREST OUR CASE ON 
EXPERT TESTIMONY. 


“Dealing with many vendors in 
business, one can usually find 
fault in some areas of the 
service provided. However, 
when recommending CMS to 
other firms, we have stated 
that we can find no fault with 
CMS in any aspect of our 
business relationship. It would 
be a pleasure to recommend 
CMS to others.” 
John Shofi, Esquire 
Marlow, Shofi, Ortmayer, 
Smith, Connell & Valerius 
(Tampa) 


CMS is proud to serve the legal 
profession as the number one supplier 
of word & data processing systems 
in Florida 


Contact us for a complete list of all our satisfied clients 
and information on the many modules we have 
available for your law office. 
time & billing ° 
client cost accounting e 
trust accounting e 
accounts receivable e 
estate tax planning 


docket contro] 
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word processing e 

@ |itigation support 
e 


copy control 
telephone control 
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financial reports 


payroll 
and much more 


All systems are sold with the unique CMS risk-free offer, 


Custom Management Systems, inc. 
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187 Office Plaza 

P.O. Box 10046 
Tallahassee, Florida 32302 

(904) 878-5155 
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THE UNCONTESTED 
LEADERS 

IN LAW OFFICE 

AUTOMATION SYSTEMS. 


There's a reason so many law firms, of all sizes, are 
installing Barrister Law Office Management 
Systems. . 


It's because the equipment, programs and support 
services are unmatched in the industry. And because 
we're making it our business to be the best. The best 
at increasing productivity in law firms, and the best 
at providing word processing, time keeping and bill- 
ing, litigation support, and calendar systems for law 
firms. 

To back it up, Barrister has ten years of experi- 
ence in law office automation and the largest in- 
stalled base of turnkey computer systems in law 
firms today. No other computer system can match 
that success. 


We're leaders in the legal market. 
Barrister is comprised of specialists in law office 
automation — experts who know how law firms 
operate, what your problems are and how to help 
your firm become more productive. Specialists that 
know your needs, size the system, install equipment 
and programs and train your personnel. Because of 
our focus on law firms, we are market savvy. Our 
products, our programs and, most importantly, our 
services are on the money. And when it's 
your money, that’s good to know. 

And we're leaders in law office system design. 
Barrister Law Office Management Systems 
are engineered to meet the information needs 
of law firms. Quality and high reliability are 
designed in. Regardless of size, we have a 


BARRISTER 


INFORMATION SYSTEMS CORPORATION 


1926 Harrison Street / Hollywood, FL 33020 
Ph. (305) 923 4343 
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Law Firm: 
FBJ383 


152 


THE FLORIDA BAR JOURNAL/MARCH 1983 


system for your firm. There are stand-alone word 
processors, cluster systems of up to 16 work sta- 
tions, and with BARRISTER/NET, several work 
stations can be interconnected on a local area net- 
work to satisfy the needs of the largest of law firms. 


Leading the way in software. 

Software is critical to efficiency in office automa- 
tion. Barrister software is keyed to the needs of law 
offices, because it’s totally integrated into a unified 
system. Word processing, accounting, financial 
modeling and information management work to- 
gether enabling the sharing of data and text easily 
between functions. 

Leading the way in service. 

Service. It’s the key to our success in law firms. Na- 
tionally, only Barrister employees provide the serv- 
ice our clients need. Third party service arrange- 
ments can’t match our direct service performance, or 
provide the kind of comprehensive support that we 
are committed to. 


Investigate Barrister. 
Call me. We have the system, the software and the 
service. We're the uncontested leader, and we'd 
like the opportunity to show you how we 
can help you manage your law firm 
; more efficiently, more productively 
\ and at lower cost. 


a Henry P. Semmelhack, President 
os and Chairman of the Board 


Information Systems Corp., 
Buffalo, NY. 


BARRISTER is a servicemark and 
registered trademark of Barrister 
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‘Tie average small- to medium- 
sized law firm spends many 
thousands of dollars each year on 
equipment (and equipment associ- 
ated items) such as word and data 
processors, photocopiers and com- 
munication systems. Yet, when one 
considers the significant costs (both 
in time and money) associated with 
researching and purchasing the 
equipment, the final decision(s) fre- 
quently appear to be arrived at ina 
somewhat unsystematic and incom- 
plete manner. 

This article will present a financial 
model which is designed to help the 
law office achieve clarity of thought 
with regard to the financial deci- 
sions of such an equipment purchase. 

Let us assume that your firm is 
interested in upgrading its photo- 
copier and determining what the per- 
copy disbursement charge to clients 
should be on a “recovery of cost” 
basis. After attending dem- 
onstrations of several diff- 


erent photocopiers and 
speaking with users of the 
particular equipment, you 


have decided that either of 
two photocopiers, A or B, is satis- 
factory. Indeed, both machines have 
approximately the same copying 
range, take up the same space, have 
essentially the same features and 
achieve satisfactory results. True, 
photocopier A seems more reliable, 
but its price is significantly higher— 
$52,000 versus $36,000. Is photo- 
copier A_ worth the additional 
$16,000? Indeed, is there actually a 
$16,000 difference involved? 


A model for comparing the first 
year costs 


The authors recently recommend- 
ed a photocopier and will use an 
approximation of those facts and 
figures as sample data for our model. 
e Gather the facts: Determine all 
costs associated with the equipment 
by consulting the appropriate vendor 
and your bank and/or accountant. Be 
sure that the vendor gives you all 


costs associated with the purchase of 


the machinery (i.e., installation, 


Long-term 
financial 
planning for 
equipment 
decisions 


By Robert J. Berkow and 
Bonnie Reid Berkow 
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REDUCES THE 
UNKNOWN 
TO THE 
KNOWN. 


With Experience: 

If the over 100 years of combined 
experience in the building industry 
of our key personne! does not con- 
vince you, how about our track 
record as expert witnesses in all 
aspects of building components. We 
have been serving Florida for over 
10 years. 


With Qualification: 

The estimates we render are de- 
pendable. Our expert testimony in 
deposition and/or court appearance 
is unshakable. Why? Because we 
go farther than state and county 
licenses, and certificates. We go 
farther than the knowledge of the 
unique construction found in Florida. 
Our team of licensed professionals, 
men with years of experience in 
building and construction receive 
regular, intensive training in our 
industry. 


With Integrity: 

B.I.S. is licensed and qualified to 
design, construct, repair or replace 
any or all components of a building. 
We choose not to be involved in that 
aspect of the business, so that the 
facts reported in an unbiased and 
professional manner are always in 
your best interest. 


With a Proven Track 


Record: 

To our knowledge, our clients have 
either prevailed in court or reached a 
satisfactory settlement in every 
case. And we can document it. This 
type of history can only prove the 
best professional expertise available. 


B.I.S. Researches... 
Documents...Proves... 


Presents. ..Refutes... 
in virtually any type of dispute in the 
area of construction. 


The time to call B.1.S. is: 

Before you commit to litigation. 
Before you commit to closing. 
Before you sign off to new con- 
struction. Before you commit to 
unknown expenses, because you 
didn’t call Building Inspection 
Services. 


BUILDING 
NSPECTION 


CERTIFIED REPORTS * EXPERT TESTIMONY 
STATE ACCEPTED CONDO-CONVERSION 
DOCUMENTS 


maintenance, electrical, supplies, 
etc.) and bases those costs which de- 
pend upon machine use on realistic 
projections. We will assume a pur- 
chase financed through your bank. 


e Insert your data into the model. 
You must initially determine the loan 
repayment schedule (including the 
interest and principal portions of the 
payment), the maintenance costs ex- 


Net purchase price! 
Monthly maintenance* 
Installation® 

Supplies‘ 

Down payment 


Annual interest rate: 

Loan life: 

Partnership effective tax rate: 
Investment tax credit:5 

Sales tax: 

Straight line depreciation:*” 
Cost recovery: 

Use:8 


$52,000 $36,000 
300 560 
270 170 
3,500 4,000 
0 0 
20.0% 
Five years 
50.0% 
10.02 
8.0% 
Five years 


35,000 copies per month 


'Exclusive of taxes. Be sure to include all 
costs for the optional equipment you desire. 

2Estimate the variable(s) involved; in this 
case expected use is significant. 

3Include the vendor’s quote for installation 
as well as those costs which you foresee (i.e., 
those modifications associated with the 
physical plant). 

4A fairly accurate estimate for supplies can 
be obtained from the vendors. The accuracy 
of this, of course, will be determined by your 
estimate of equipment use. 

5 An investment tax credit amounting to ten 


percent of the full cost of the equipment may 
be taken as direct dollar-for-dollar reduction 
in tax liability in the year in which you put your 
equipment into service. Under the new IRS 
laws, you “earn” 20 percent of the tax credit for 
each year you keep the equipment. 

®Accelerated depreciation methods are 
allowed as part of the Accelerated Cost 
Recovery System (ACRS). 

7Under ACRS, a five-year economic life for 
this equipment is permitted. 

5Estimate the variable(s) involved; in this 
case expected use is significant. 


In addition, you might wish to 
speak with your accountant regard- 
ing the possibility of using the one- 
time deduction of a portion of your 
equipment as a business expense. 


pected as a result of your projected 
use and estimate the supply costs 
based upon expected increases in 
prices and machine use. First, let us 
examine the model. 


Down payment 

Yearly rent® 

Loan repayment!® 

Sales tax on loan repayment!! 
Maintenance 

Sales tax on maintenance 
Installation 

Supplies 

Sales tax on supplies 


Total, pretax 


Average, monthly, pretax 
Difference, monthly 
Cost per: 
Less tax benefits 
Interest 
Sales tax 
Maintenance 
Installation 
Supplies 
Depreciation 
ITC 
Cost recovery 


Total 
After-tax cost 


CALL OUR LOCAL OFFICE TODAY. 
STATEWIDE TOLL FREE 1-800-432-5100 


®Use this model for comparing cost of rent 
and purchase also. 
© You may also insert the lease cost here. 
'' The sales tax is included in the amount of 


the loan, if you chose, under the purchase 
finance. Under the lease, it is paid (use tax) 
with each payment. For clarity, the sales tax 
was broken out here. 
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Now insert your figures into the 
model. 


Less tax benefits 


Model A B 
Down payment $ 0 $ 0 
Yearly rent N/A N/A 
Loan repayment 16,500 11,500 
Sales tax on loan repayment 1,300 900 
Maintenance 3,600 6,700 
Sales tax on maintenance 300 550 
Installation 270 170 
Supplies 3,500 4,000 
Sales tax on supplies 280 320 
Total, pretax $25,750 $24,140 
Average, monthly, pretax $ 2,150 $ 2,000 
Difference, monthly 150 N/A 
Cost per copy $ 006$ 0.06 


After-tax cost 


Interest $ 4,900 $ 3,400 
Sales tax 700 
Maintenance 1,800 3,350 
Installation 135 85 
Supplies 1,750 2,000 
Depreciation 4,700 3,240 
LTC 5,200 3,600 
Cost recovery N/A N/A 
Total ($19,425) ($16,375) 


$ 6,310 $ 7,765 


e Interpret your results: In our 
example, the pretax costs, for the first 
year, of photocopier A exceed those 
of photocopier B by $1,800 (or $150 
per month). 

Once we move to an after-tax 
analysis, we note that the cost, for the 
initial year, of photocopier A is 
actually less than that of photocopier 
B by approximately $1,450. 


These results might have been 
somewhat unexpected. Since the first 
year of purchase is subject to many 
variables, such as the ITC, installa- 
tion and a substantial interest charge, 
we should carry the analysis out 
further for at least the five years 
associated with the payment period 
of the loan. It might even be useful to 
extend the analysis for an additional 


19X2 19X3 19X4 19X5 19X6 


N/A N/A N/A N/A N/A 
N/A N/A N/A N/A N/A 


16,500 16,600 16500 16,500 0 
1,300 1,300 1,300 1,300 0 
3,600 3,900 3,900 4,300 4,700 


3000, 


N/A N/A N/A N/A N/A 


4,300 4,700 
280 310 310 340 380 


25,480 $ 26,210 $ 26,210 $ 27,090 $ 10,160 


N/A N/A N/A 
N/A N/A N/A N/A N/A 


2,120 2,180 2,180 2,260 850 


N/A N/A N/A N/A N/A 


0.050 $ 0.050 $ 0.050 $ 0.050 $ 0.015 
4,150 $ 3,260$ 2,170$ 850 $ 0 
940 950 950 1,000 380 


1,800 1,950 1,950 2,150 2,350 


N/A N/A N/A N/A N/A 


1,750 1,950 1,950 2,150 2,350 
4,700 4,700 4,700 4,700 N/A 


Year 19X1 
Down payment $ 0 
Yearly rent N/A 
Loan repayment 16,500 
Sales tax on loan repayment 1,300 
Maintenance 3,600 
Sales tax on maintenance 300 
Installation 270 
Supplies 3,500 
Sales tax on supplies 280 
Total, pretax $ 25,750 $ 
Average, monthly, pretax 2,150 
Difference, monthly N/A 
Cost per copy $ 0.055 $ 
Less tax benefits 
Interest $ 4,900 $ 
Sales tax 940 
Maintenance 1,800 
Installation 135 
Supplies 1,750 
Depreciation 4,700 
ITC 5,200 
Cost recovery N/A 
Total 


After-tax cost 


($19,425) ($13,340) ($12,810) ($11,720) ($10,850) ($ 5,080) 
$ 6,310 $ 12,140 $ 13,400 $ 14,490 $ 16,240 $ 


5,080 


What type of engineering expertise 
do you need? 

What kinds of services should 
you expect? 


Use this checklist the next time you 
call an engineering firm for advice. To 
ensure a fruitful working relationship, 
your engineering expert should provide 
the following: 


O Gratis and productive initial 
consultations 


0 Informative and useful 
communications 
O Objective and poised expert 
testimony 
FTI provides all this. . . 
and more 
© Full-time and consulting staff of 
engineers and scientists 
© Expertise in ALL engineering 
and scientific disciplines 
© Report review process conducted 
by at least two engineers 
® Laboratory testing and analysis 
® Secure evidence storage with 
strict chain-of-custody 
Photographic services, models, 
and courtroom displays 
© Engineering reference and codes 
library 


Get to know us before you 

need us 

First and foremost, FTI is the place to 
call and discuss the technical aspects of 
your case. But we also want you to know 
more about us and our services. Write 
or call FTPs Information Services 
Division for our Profile of Expertise 
and Services and a complimentary 
subscription to our newsletter, Forensic 
Engineering Notebook. 


International 
Engineering Services Division 
107 Ridgely Avenue, Annapolis, 
Maryland 21401 (301) 268-1100 
in Baltimore: 269-7900 
in Washington: 858-6000 
TELEX: TWX 710 867-8565 
Formerly CADCOM 
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engineering 

expert? 


year to see what happens to our costs 
once the photocopier is paid off. 


Long term summary 


For brevity’s sake, we will carry 
out our long term analysis for photo- 
copier A only. We will follow the 
same procedure as we did for our 
first year model; that is, we will first 


to see whether the photocopier will 
be capable of meeting your 
projected needs over the next six 
years. 

So that you might more clearly see 
the results of your cash flow analysis, 
you might wish to draw up a table 
summarizing the results of the five 
year cash flow. The table might look 
as follows: 


Year 


$25,750 
$ 2,150 
$ 6,310 
$ 0.055 


Pretax cost 

Average monthly pretax cost 
After-tax cost 

Cost per copy after 


$25,480 
$ 2,120 
$12,140 
$ 0.050 


$26,210 
$ 2,180 
$13,400 
$ 0.050 


$26,210 
$ 2,180 $ 2,260 

$14,490 $16,240 $62,580 
$ 0.050 


$27,090 $130,740 


collect the facts and then insert the 
data into the model. When you are 
collecting your facts, be sure to 
project an increase in maintenance 
costs (the vendor will probably raise 
its prices and you are making more 
copies each year), and supply costs 
(the cost of supplies may be expected 
to increase each year and you will be 
using more of them). Should you 
expect to upgrade your photocopier 
in the next six years, do not forget to 
insert those costs into the model. In 
addition, now is a good time to check 


The final step involves the 
interpretation of the results of the 
cash flow over the period of the loan. 
The pretax cost of photocopier A is 
$130,740 over the next five years—a 
significant enough sum, so that our 
somewhat lengthy procedure would 
appear to be justified. The extent of 
the potential tax benefits can easily 
be seen as the after-tax figure for that 
same photocopier is “only” $62,580— 
a tax benefit of $68,160. 

You are now ready to answer the 
following questions: 


Looking for the right 
company to represent? 


Cut it out! 


s'ndustrial Valley 2400 West Bay Drive 
a Title Insurance Suite 430 ¥ 
Company Largo 
Florida 33540 
i Gentlemen, please send me information concerning agency or ap- & 
BH proved attorneys representation for |VT —the title insurance company & 
® with a reputation for solid, accurate, on-time service. |understandIVT 
6 is tough, aggressive and growing fast. | understand you are associated BE 
k with some of the finest attorneys in 13 Eastern seaboard states. | may % 
t want to be one of them. & 
Name 
Address 
City State Zip Phone & 


P. >. if you're really in a hurry, call Rick Alvarez at (800) 282-9827. 


156 THE FLORIDA BAR JOURNAL/MARCH 1983 


1. Is the monthly cost within your 
budget? To determine cash flow 
impact of the new photocopier on 
your firm, subtract what your 
present monthly photocopier costs 
are from the new monthly cost. This 
figure is your incremental cost and 
must be covered each month by cash 
receipts. 

2. Do you wish to recover all costs 
for photocopying and, if so, what do 
you charge for each copy? If you 
assume that space, electricity and 
labor cost you an additional $.05 to 
$.08 per copy, then you would 
probably charge about $.20 per 
copy. At $.20 per copy and assuming 
that you tracked 60 percent of all 
photocopies, and that 50 percent of 
the photocopies tracked were 
chargeable to clients you would 
recover an average of $2,100 per 
month in 19X1; $2,300 per month in 
19X2; $2,500 per month in 19X3; 
$2,800 per month in 19X4; and $3,000 
per month in 19X5. These disburse- 
ment costs would more than cover 
your photocopy costs; in fact, you 
might wish to lower your per copy 
charge. 

3. Is each partner willing to bear 
his or her share of the burden of the 
cost of the photocopier? Assuming 
your firm has 10 equal partners, each 
partner will bear one-tenth of the 
yearly after-tax cost of the photo- 
copier. (This may seem worse than it 
is, but don’t forget that should you 
already have a_ photocopier, the 
additional cost is what you are really 
concerned with.) oO 


Robert J. Berkow is president of 
R. J. Berkow Associates, Inc., a 
New York City-based manage- 
ment consulting firm, specializing 
in the analysis, development and 
implementation of law office 
policies, practices and systems. 

Bonnie Reid Berkow is a 
practicing attorney with a New 
York law firm. 
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Closing course taped 


Representative Nancy 
Barnette recently conducted The 
Fund’s Closing Course I before 
the videotape cameras of the 
University of Central Florida. 
A class of 50 paralegal students 
attended the three-hour lecture, 
which was videotaped for future 
use. Faith K. Stalnaker, a 
Casselberry attorney, instructed 
the paralegal class. Other Fund 
educational seminars are being 
considered for taping and use in 
this paralegal program. 


Legal Credit Union continues growth 


The Florida Legal Credit Union 
has almost doubled its member- 
ship in the past year, according 
to Manager Brenda Burton. 

Nearly 1,500 attorneys and 
their employees have joined their 
credit union. Because all members 
of The Florida Bar, their imme- 
diate families and employees are 
eligible to join, the FLCU has the 
potential to become one of the 


largest Florida credit unions. 

The credit union also can main- 
tain your professional association 
account. Share secured loans are 
available at rates significantly 
below regular interest charges. 

You can join today by writing 
or calling Ms. Burton at the FLCU, 
P. O. Box 3685, Orlando, Florida 
32802, (305) 841-6710. 


New area representative hired 


Annette M. Mollick is the new 
Area Representative for Central 
and Northeastern Florida. She 
replaces Harry K. Holcomb who 
resigned in November to start a 
private enterprise after 16 years 
with The Fund. 

Ms. Mollick has served as 
assistant press secretary to U.S. 
Senator Russell B. Long in 
Washington, D.C., and has man- 
aged her own public relations, 
advertising and consulting firm in 
the Pittsburgh, Pennsylvania 
area. She most recently worked 
as a marketing communications 
specialist for the Institute of 
Internal Auditors in Altamonte 
Springs. 

Area 


Representatives assist 


Fund member attorneys and 
their office personnel. Annette 
Mollick can be contacted at Fund 
Headquarters (305) 843-1200. 


Fund gives 
grants to all 
Florida law colleges 


Annual grants of $1,000 to 
support teaching or research in 
real property law have been 
awarded to Florida’s five law 
colleges by Attorneys’ Title 
Insurance Fund and the George 
B. Carter Foundation, both of 
Orlando. 

The money is used to support 
the teaching of real property law 
or to assist in faculty-student re- 
search in the real property field. 

The grant program was initiated 
at the University of Florida in 
1960 and has been expanded to 
include the law schools at 
Stetson University, Nova Univer- 
sity, Florida State University and 
the University of Miami. 


By the staff of 
Attorneys’ Title Insurance Fund 
Box 2671, Orlando, Florida 32802 (Adv.) 


Since 1947 * The Nation’s First Bar-Related”™ Title Insurer 


N WS Attorneys’ Title Insurance Fund 
| 
| 
« to sérve you, Monday — Frid 
8:30 am. — 4:30 pam. at 32 


CURRENT LEGAL LITERATURE 


Stetson Law Review 
The Stetson Law Review, 


published three times a_ year, 
released Volume XII, No. 1, in 
January 1983. The Review is 


available on a subscription basis to 
nonalumni for $10 per year; single 
issues $5/copy. To obtain the 
publication and complete 
subscription information, write Sam 
Susi, Editor-in-Chief, Stetson Law 
Review, Stetson College of Law, 
1401 61st Street South, St. 
Petersburg, FL 33707. 


Articles 


“Disciplinary and Punitive 
Decisions and Due Process Values in 
the American Correctional System,” 
by Bruce R. Jacob and K. M. Sharma. 
Examines procedural due process in 
a prison disciplinary context. 
Explores the current limited due 
process rights and suggests an 
expansion of those rights. Includes a 
detailed discussion of key Supreme 
Court decisions. 

Comment 


“A Cause of Action for Agency 


Delay Under the Endangered 
Species Act,’ by Keith W. 
Bricklemyer. Reviews pertinent 


sections of the Endangered Species 
Act and analyzes the critical elements 
of a claim to compel agency action 
for delay under the Act, together 
with potential remedies. 

Notes 


“The Religion and Speech 
Clauses--A New Imbalance,” by 
David Gemmer. Discusses a recent 
Supreme Court decision addressing 
the issue of whether a state may 
constitutionally exclude _ religion 
from a public forum. 

“Home Video Recording: The 
Freezing of Fair Use in Tradition,” 
by Samuel Susi. Discusses a recent 
Ninth Circuit Court of Appeals’ 
conservative application of the fair 
use doctrine and the probable effect 
of freezing fair use in the Copyright 


Act on future technological 
advances. 
“Constitutional Law: Pac-Man 


Rides Into Texas Town, City Fathers 
Try to Protect Children From Being 
Devoured,” by Craig LaPorte. 


Examines an ordinance prohibiting 
minors from entering coin-operated 
amusement centers unaccompanied 
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by a parent for possible equal 
protection and first amendment 
violations. 

“Corporate Free Speech -- The 
Right to Spend and Contribute - The 
Right to Influence and Dominate,” 
by Al Lagano. Traces the expansion 
of first amendment protection to 
individuals and corporations who 
expend and contribute money in 
support of, or opposition to, ballot 
measure referendum issues. 

“Spousal Notice: Weighing the 
Burden on a Woman's Abortion 
Decision,” by Judith Greene. 
Focuses on judicial scrutiny of 
legislation requiring a woman to 
notify her spouse and give him an 
opportunity to consult with her 
before she may obtain an abortion. 

“Attorney-Client Employment 
Contracts: Quantum Meruit Limited 
by Contract Price Sole Recovery in 
Florida for Attorney Discharged 
Without Cause,” by Richard 
Albertine. Analyzes a recent Florida 
Supreme Court decision holding that 
an attorney, discharged without 
cause, is entitled only to the 
reasonable value of his services on 
the basis of quantum meruit, limited 
by the maximum contract price. 

“Contract Law: Extension of 
Third-Party Beneficiary Direct 
Actions Against Insurance Agents,” 
by Brenda Babette LaMaster. 
Analyzes whether a direct action 
may be brought in Florida against an 
insurance agent for his failure to 
provide proper coverage on a third- 
party beneficiary theory. 


Books 


American Family Law 
in Transition 


Written by Walter O. Weyrauch and 
Sanford N. Katz. 650 pp., BNA 
Books, Washington, D.C., $35. 


BNA Books, a division of The 
Bureau of National Affairs, Inc., 
announces the publication of 
American Family Law in Transition, 
an integrated treatise and practical 
casebook that emphasizes the 
differences between family law as 
promulgated and the realities of 
practice. 

Written by two authorities in the 
field of family law, one a professor 
and the other a former professor of 
law at the University of Florida, the 
text contains over 115 cases to teach 
the law, as well as to illustrate trends 
in the modern family. Out of the legal 
and circumstantial data collected 
from these cases, the authors con- 
clude that problems of business are 
intricately allied to, and interwoven 
with, problems of marriage and the 
family, and that marriage appears to 
be an economic partnership with 
mutual pooling of resources for 
profit. 

Chapter I emphasizes the contrac- 
tual and economic aspects in forma- 
tion and dissolution of marriage and 
the evolution of marriage toward 
partnership; Chapter II shows the 
importance of various types of 
informal marriage, such as contract 
cohabitation; Chapter III deals with 
modern conceptions of equality and 
privacy in marriage; Chapter IV 
describes the decreasing state 
involvement in marriage, including 
remaining areas of state intervention; 
and Chapter V focuses on the impact 
of children on divorce proceedings, 
and the evolution of the laws of 
illegitimacy. 


Walter O. Weyrauch, professor of 
law, University of Florida, was a 
member of the Frankfurt, Germany, 
law firm of Muno, Weyrauch & 
Englemann before coming to the 
United States. He has been a visiting 
professor at the University of 
California at Berkeley, Rutgers 
University, and the University of 
Frankfurt Main, Germany, where he 
was named honorary professor of 
law. A past recipient of Rockefeller 
and Fulbright grants, Professor 
Weyrauch’s principal academic 
interests lie in the areas of family law, 
which he taught for 25 years, 
commercial law, and comparative 
law. 

Sanford N. Katz, professor of 


| 
| 
| 
| 
| 
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law, Boston College, has taught 
and lectured at the University of 
Michigan Law School, The Catholic 
University of America School of 
Law, University of Florida College 
of Law, and Smith College School 
for Social Work, as well as at 
Cambridge University and_ the 
Hampstead Child Therapy Clinic, 
London, England. He is chairman of 
the Family Law Section of the 
American Bar Association, editor-in- 
chief of Family Law Quarterly, and 
president of the International Society 
of Family Law. 

American Family Law in 
Transition is available from BNA 
Books, Distribution and Customer 
Service Center, 9401 Decoverly Hall 
Road, Rockville, Maryland 20850. 


Personal Liability for 
Environmental Damages 


A new legal treatise designed to 
arm corporate officials with the 
information necessary to avoid 
criminal prosecution, fines and even 
imprisonment for environmental 
pollution is available from The 
Hartford Steam Boiler Inspection 
and Insurance Company, Hartford, 
Connecticut. 

Entitled “Individual Civil and 
Criminal Liability for Environmental 
Damages,” the treatise was prepared 
by attorneys at Hartford Steam 
Boiler’s wholly-owned subsidiary, 
The Radian Corporation, Austin, 
Texas. 

Legal experts predict that the 
1980's will witness an increase in the 
number of individual criminal prose- 
cutions of corporate officials for 
environmental crimes. 

The monograph was written 
specifically to assist corporate 
officials—executive officials, 
directors, inside stockholders, 
managerial personnel, and _ legal 
counsel—in understanding a 
complex, and in some respects, 
ambiguous area of the law. The 
treatise puts together in one 
publication all of the statutory and 
common law bases for establishing 
the personal civil and criminal lia- 
bility of corporate officials for 
environmental impairment. 

Under regulations being rigor- 
ously enforced by the Environmental 
Protection Agency with the coopera- 
tion of the Justice Department and 
Federal Bureau of Investigation, 
corporate officials are not insulated 
by corporate hierarchy or 
procedures from criminal liability. 


Civil penalties can be as high as 
$5,000 to $50,000 per day of violation 
and are usually assessed without the 
protections of criminal due process, 
that is, trial by jury, presumption of 
innocence, and proof of guilt beyond 
a reasonable doubt. 

If prosecuted under general 
criminal penalty statutes, corporate 
officials may be subject to even 
higher fines and prison terms. 

The 324-page volume is intro- 
duced by a 14-page “executive 
summary” which outlines categories 
of illegal activity that may trigger 
criminal prosecution, as well as the 
various federal and state proceedings 
under which a corporate official 
could be prosecuted. 

Copies of the treatise are available 
at $50 each, plus $5 handling charge, 
from Environmental Risk Control 
Services, The Hartford Steam Boiler 
Inspection and Insurance Company, 
Hartford, Connecticut 06102. 


Corporate Legal Counseling 

Specific ideas for managing the 
scope, strategy and costs of 
corporate law business are contained 
in The Corporate Counsellor’s 
Deskbook, a new publication of Law 
& Business, Inc./Harcourt Brace 
Jovanovich, Publishers. 

“Corporations today are not only 
interested in controlling the expense 
of legal services but in assuming 
more responsibility for all legal 
matters, even those assigned 
primarily to outside counsel,” 
commented Stephen A. Glasser, co- 
publisher of the Deskbook. 

“We have incorporated in this 
volume the best suggestions of 19 law 
department leaders and law firm 
partners on the critical elements that 
will help all parties achieve effi- 
ciency in legal counseling and liti- 
gation,” he added. “This is the first 
book of its type,” Glasser concluded. 

The Deskbook is edited by Dennis 
J. Block and Michael E. Epstein of 
Weil, Gotshal & Manges, New York 
City, and Alfred H. Hoddinott, Jr., 
counsel for litigation at Xerox 
Corporation. The 297 page volume, 
which sells for $50, is published in 
looseleaf format for future supple- 
mentation. 

The Deskbook covers such 
subjects as: picking outside counsel, 
managing and monitoring work 
assignments, devices for controlling 
costs of services such as budgets, 
forecasts, status reports, etc., 
managing litigation including 
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methods for coordination, consis- 
tency, development of information, 
etc., billing, alternate forms of 
presentation, corporate attorney- 
client privilege and work product 
doctrine, and conflict of interest in 
multiperson representation. 

The Deskbook may be ordered 
from Law & Business, Inc./Harcourt 
Brace Jovanovich, Publishers, 757 
Third Avenue, New York, New York 
10017. 


The Child’s Voice in the 
Court of Law 


The Child's Voice in the Court of 
Law by Olive M. Stone offers a 
detailed examination of the represen- 
tation of minors in civil litigation. 
This volume is written in clear and 
concise language and is aimed at 
lawyers and judges who have no 
experience in child psychology. 

This book provides a historical 
discussion of the legal position of 
women in the past and how the issue 
of guardianship was affected by it. 
Stone examines practices in Canada, 
treating each province separately, 
the United Kingdom and the United 
States, and examines the differences 
in the representation of minors in 
Wales, Northern Ireland, Scotland 
and England. 

Stone also discusses the role of 
people, other than lawyers, involved 
in legal proceedings and _ their 
importance to the trial’s outcome. 
These include psychiatrists, psycho- 
logists and social workers. 

Dr. Stone, formerly reader in law 
at the University of London, 
England, is a research associate with 
the Alberta Institute of Law Research 
and Reform. 

The book may be ordered for 
$39.95 from Butterworths, 2265 
Midland Avenue, Scarborough, 
Ontario, Canada M1P4S1. 


Authors may receive 
Designation credit 


Articles dealing with approved 
designations of practice and 
published in The Florida Bar 
Journal can earn credit hours for 
the author under the Florida 
Designation Plan. For more 
information write The Florida 
Bar, Designation Plan, 
Tallahassee, Florida 32301. 
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Books 


Florida Criminal Procedure 
This book by Thomas A. Bratten, 
West Palm Beach lawyer, was 


published by The Lawyers Co- 
Operative Publishing Company in 
1981. 

Tom Bratten, who holds degrees in 
both mechanical engineering. and 
law, has called upon both of his fields 
of expertise to produce a refreshing 
one-volume work which will help the 


experienced practitioner, as well as 
the novice, better organize his prac- 
tice as it pertains to criminal law. The 
looseleaf book is divided into the 


following categories: Text, Data 
Packet, Procedures, Forms, 
Appendices. 


The “Text” division contains some 
excellent bread and butter tips which 
run the gamut from “General 
Defense Considerations,” i.e., look- 
ing for what Bratten calls the “key to 
the case” to a concise summary of 
“Interstate Extradition.” The section 
on “Identification Lineups,” for ex- 


directly with lawyers. 


balance sheet. 


(813) 877-8204 (Tampa) 


E’VE BEEN AROUND 


AOS President Paul Natale, Vice Presidents Bruce Lanier and John Stout 


Experience — 60 years worth. And much of that time working 


On simplifying accounting procedures. Streamlining case files. Preparing complex 
legal forms. We know your specific problems. And ways to solve them. 

That's why we carry Vector Graphic hardware and Lawtomation software. Both 
are invaluable at organizing law firms and saving you thousands of dollars in the process. 

With backgrounds like ours, we think that choosing the best word and data 
processing company for your needs is an open and shut case. We're uniquely prepared 
to talk to you on your level. About your practice. Your caseload inventory. Your 


Come to one of our two convenient locations today. Or call collect. We'll be 
happy to plead our case. Personally. Professionally. Persuasively. 
Automated Office Systems — “Where Experience Counts.” 


AUTOMATED OFFICE SYSTEMS 
5440 Mariner Street Tampa, Florida 33609 


(813) 895-3684 (St. Petersburg) 


1950 lee Road Suite 115 Winter Park, Florida 32789 
(305) 629-0349 
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ample, suggests: 

. . Have the court reporter set up before going 
in, just in case the reporter’s presence is 
refused. Once on the scene, locate the wit- 
nesses and make sure that they are segregated. 
Relate on the record or note any aspects of the 
layout which may be suggestive or permit sug- 
gestive influences. Ask for a blank lineup. 
Make sure that photographs are taken; 
perhaps even be prepared with a small pocket 
flash camera. Identify anybody having 
anything to do with the lineup. . . . 

The “Text” portion contains a 
cogent discussion with case citations 
on “Confidential Informants.” Under 
“Sentencing,” the author sets out an 
exhaustive checklist of factors the 
practitioner should have in mind 
when he prepares a_ case for 
sentencing. Thirty-nine important 
points are listed, none of which 
should be overlooked for sentencing. 
There are other divisions on “The 
Client,” “Preindictment Proceed- 
ings,” “Indictments and Informa- 
tions,” “Discovery,” “Pretrial Motions,” 
“Affirmative Defenses,” “Trial,” 
“Post-trial Proceedings.” 

The next division in the book is 
called the “Data Packet.” This 
presents entire system for 
receiving, organizing and retrieving 
the data necessary to the competent 
representation of a client charged 
with a crime. The “Data Packet” can 
also serve as a_ systematic fact 
gathering method, a case progress 
schedule, and a checklist for trial 
preparation. 

The division of the book entitled 
“Procedures” is keyed to the “Forms” 
division and serves to explain the 
forms for easier preparation by the 
attorney or his support staff. About 
one-half the volume is devoted to the 
forms which include several 
suggested fee agreements, client 
progress letters and other motions 
and pleadings which criminal prac- 
titioners will find helpful. 

The final division, “Appendices,” 
contains a complete printing of the 
Florida Rules of Criminal Procedure 
including the index. This is 
convenient when preparing motions 
described elsewhere in the volume. 

This book is more than just another 
form book. The experts in law office 
management tell us that a system is 
essential for us to deliver competent 
service to our clients at a reasonable 
fee witha fair profit in a time of rising 
costs. Tom Bratten with this book 
suggests such a system for criminal 
lawyers and has made a significant 
contribution to the practice. 


—Meredith J. Cohen, Orlando 
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JUDICIAL ETHICS 


Serving on organization board 

This is in response to an inquiry if a 
judge may serve on the board of 
directors of the Holocaust Resource 
and Education Center. From the 
materials furnished, the purpose of 
the organization is to study the his- 
torical and moral lessons of the holo- 
caust and apply them to a modern 
context, that such an outrage will 
never again be permitted. 

Of the nine members of the 
Committee on Standards of Conduct 
Governing Judges who responded, 
eight believed Opinion 81/4 controls 
this situation. Specifically, the eight 
members were of the opinion it is 
proper to serve on the board of 
directors, as long as the judge does 
not participate in the solicitation of 
funds. One member felt he might 
find himself the unwilling but unwit- 
ting participant in an emotionally 
charged action group. Nevertheless, 
that member felt he would not be in 
violation of the canons by merely 
joining the organization. 


Presiding over cases of firm 
employing judge’s son 

A judge’s son has become asso- 
ciated with a law firm in the circuit. 
The son is awaiting the outcome of 
the bar exam and admission to the 
Bar. The judge recognizes that he 
should not preside over cases 
handled by the firm. His question 
relates to the propriety of presiding 
over cases handled by the firm prior 
to the son being admitted to the Bar. 


Of the six members of the 
Committee on Standards of Conduct 
Governing Judges who responded, 
all were of the opinion he should not 
preside over cases handled by the 
law firm. This inquiry is controlled 
by our Opinions 78/20 and 79/7. 


In Opinion 78/20 the judge’s hus- 
band was associated with a law firm. 
We originally decided there was no 
impropriety in her sitting on cases 
handled by the law firm. In Opinion 
79/7 we receded from that opinion. 
There is no substantive difference 
between a partner of the firm, an 
associate of the firm, or one who is 
employed by the firm. The commit- 
tee has issued a series of opinions 
finding no impropriety where a 
judge’s son/daughter had casual 
employment with the clerk of court, 


the state attorney, or the public 
defender. Those cases dealt with 
mere casual employment. In this 
case, we are dealing with a perma- 
nent connection with a law firm. 


Service on charter revision 
committee 

At the time of this inquiry, there 
was some urgency that the judge 
make a decision whether to accept or 
reject the appointment. In view of 
the time constraints, the advice of the 
committee was rendered via tele- 
phone. This is now the official 
opinion of the Committee on 
Standards of Conduct Governing 
Judges. 

The question is whether a judge 
could ethically serve on the mayor's 
charter revision committee. Accord- 
ing to the proposed agenda, the 
committee would consider such 
issues as whether the city manager 
could be appointed or fired with or 
without city commission approval, 
whether the manager was respon- 
sible to the city commission or the 
mayor, methods of appointment of 
department heads and the city attor- 
ney, whether the mayor was to be a 
voting or nonvoting member of the 
city commission, the right to break 
tie votes, his right to veto ordinances, 
and his right to appoint committees 
and boards. The committee was also 
to consider such issues as the method 
of the election of the mayor and the 
city commission, a limit on the num- 
ber of terms, whether they were to be 
full or part-time, and their salaries. 

One member felt the judge could 
properly serve on the advisory com- 
mittee and that if the judge found she 
had entered a political thicket, or that 
the activities interfered with her 
judicial duties, she could resign. 

The majority, however, felt, not 
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without some difficulty, this activity 
is improper. The problem was that 
we have recognized that judges have 
served and should continue to serve 
on constitutional revision commis- 
sions and other such bodies. This 
activity seems to be specifically 
authorized by Canon 4-C. 


He may serve as a member, officer or director 
of an organization or governmental agency 
devoted to the improvement of the law, the 
legal system, or the administration of justice. 

There is not a whole lot of 
difference in determining the powers 
of a governor vis-a-vis the legislature 
and determining the powers of a 
mayor vis-a-vis the commission. As 
one member put it, “the question is 
too local, too close to home. It affects 
one’s own friends and neighbors. It 
would involve the judge receiving 
extreme pressure from _ persons 
immediately affected.” Also, 
“(B)ecause it was necessary that the 
committee make its recommenda- 
tions to the mayor in the relatively 
near future there was also the 
likelihood that this activity would 
detract from judicial duties.” 

Local politics are more virulent 
and deadly than state politics. Except 
for the intense local nature of this 
committee, the majority felt that 
similar service would not reflect 
adversely on the judge's impartiality 
under Canon 4 and 5-B. For example, 
many judges have served in the 
legislature and ruled impartially on 
the statutes they helped to pass. 

I think we can sum up the feelings 
of the majority by saying that while 
the canons permit service on a 
committee to draft or revise a model 
municipal or county charter, propose 
legislation or revise the constitution, 
a judge makes a mistake doing so 
when it will immediately affect the 
guy across the hall, as opposed to 
some inchoate office holder three 
counties removed. The city manager 
who finds himself serving at the 
pleasure of the mayor and the city 
commissioners, shorn of his power, 
will always conjure up alliances and 
motivations which reflect on the 
judge’s impartiality. But on a state- 
wide level, a judge is far enough 
removed from the personalities that 
no one can question his impartiality. 


Accepting promotion prize 
A judge states he has been notified 
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by a resort club that he has been 
selected to receive a rather expensive 
prize as part of a promotion on 
behalf of a resort club. In order to 
obtain the prize he is required to 
make an appointment and visit the 
club within a certain period of time. 
He inquires as to the propriety of 
taking part in this promotion and 
accepting the prize. 

Of the eight members of the 
Committee on Standards of Conduct 
Governing Judges responding, all 
were unanimous in finding no impro- 
priety in participating in the sales 
promotion and no violation of the 
canons in accepting the prize. Two of 
the members found the specific 
promotional scheme to be innocuous 
but wished to confine their opinion as 
to that particular promotional 
scheme. 


Book publication and 
biography inclusion 


A judge is privately publishing a 
book, the purpose of which is to 
teach parents to teach their children 
the consequences of crime. The book 
is to be privately published. The first 
question is to the propriety of the 
publication. Of the seven members 
responding to the inquiry, all were 
unanimous this action is specifically 
authorized by Canon 4-A. 

The second question relates to the 
propriety of identifying the author as 
a circuit court judge who has had 
considerable experience in criminal 
and juvenile matters. This would be 
done on the inside title page in a short 
biographical sketch. All the members 
responding were of the opinion this 
matter is controlled by our opinion 
76-17. There we held that a judge 
who authorized an appellate pro- 
cedure manual could identify 
himself as a Supreme Court justice, 
because it was necessary to do so in 
order that prospective purchasers 
could determine if the author was 
rightfully qualified to write on the 
subject. 

It is therefore the unanimous 
opinion of the committee that it is 
proper to publish this book and to 
include the short biographical 
sketch. 
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Dispute conciliation corporation 

This is in response to an inquiry 
inquiring as to the propriety of 
serving as a member of a board of 
directors of a nonprofit corporation 
for the purpose of dispute concilia- 
tion. The judge stated in a letter that 
he would not be required to act as a 
mediator, but will simply make 
policy decisions to implement the 
corporation’s commitment to keep 
the parties who use the conciliation 
service from coming before the 
courts for adjudication. He also 
inquired as to the propriety of having 
his name appear on stationery or 
brochures used to explain and 
promote the use of the services of the 
conciliation service. 

Of the seven members of the 
Committee on Standards of Conduct 
Governing Judges responding, six 
were of the opinion that service on 
the board of directors will 
functionally appear to a layman as 
though the judge was acting as an 
arbiter or mediator in violation of 
Canon 5E. All the responding 
members agreed it was improper for 
the judge’s name to appear on the 
stationery or brochures. 


Encouraging judicial opposition 


In response to an inquiry whether 
it is proper for a judge to solicit an 
attorney to run against another judge, 
eight of ten committee members 
were of the opinion that this activity 
violates Canon 7-1(b) by “publicly 
endorsing a candidate for public 
office” and Canon 2A by “failing to 
promote public confidence in the 
integrity and impartiality of the 
judiciary.” 

In addition, one of the majority 
members found it odious and 
demeaning for a sitting judge, either 
privately or publicly, [to promote 
opposition for a fellow judge].” 
Another majority member reasoned 
“even if there is no specific canon, a 
judge should never initiate opposi- 
tion for one of his colleagues for it 
will create enormous ill will among 
men and women who must work 
together.” 

Another member stated as follows: 
“We all have an interest in qualified 
people becoming judges but cannot 
become involved in politics, either 
by endorsing or soliciting good 
candidates, or by seeking to rid the 
bench of those who may be unfit. 
The latter is the job of the Judicial 
Qualifications Commission.” 


The feelings of the two minority 
members were expressed by one of 
them as follows: “A judge’s efforts to 
solicit opposition against another 
judge may be a poor exercise of dis- 
cretion, but does not violate the Code 
of Judicial Conduct, unless the activ- 
ity becomes notorious by the actions 
of the activist judge. If such activities 
were extended into the public arena, 
his conduct may be a violation of 
Canon 7A(1-b) .... A judge might 
encourage an attorney to run against 
another judge in the same manner he 
would capture a live porcupine by 
hand.” 

T. CARLISLE 
Chairman, Committee on Standards 
of Conduct Governing Judges 
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FAMILY LAW 


Shared parental responsibility: 
Questions and answers 


By the adoption of Chapter 82-96, 
Laws of Florida, F.S. §61.13, was 
amended effective July 1, 1982, to 
provide that absent special circum- 
stances the courts shall order that the 
parental responsibility of a minor 
child be shared by both parents. 

In October 1982, The Florida Bar 

Continuing Legal Education 
Committee and the Family Law 
Section presented a seminar entitled, 
“Anatomy of Shared Parental 
Responsibility.” The seminar was 
well attended and sparked consider- 
able interest within the legal com- 
munity. The questions in this article 
are those which were most frequently 
raised by the seminar attendees 
throughout the state. 
Is the amendment of F.S. §61.13 to 
mandate “shared parental responsi- 
bility,” sufficient grounds by itself 
for modification of a “sole custody” 
award entered prior to the effective 
date, July 1, 1982, of the Act? 

No. The Act did not create a new 
standard regarding requirements for 
modification. The standard remains 
that a party seeking modification 
must show a substantial change in 
circumstances. If the Act itself were 
sufficient to justify modification, vir- 
tually every pending case would be 
subject to modification, creating 

much instability in family relation- 
ships. For the new law, by itself, to 
constitute a “change in circum- 
stances,” it must be shown that those 
factors were considered and decided 
at the final hearing. Thus, if it can 
clearly be shown that shared respon- 
sibility was sought and, because of 
the then prevailing law, it was 
rejected, then a finding of a change 
of circumstances might be justified. 
Such a showing, however, is unlikely 
to be made, and the best interests of 
the child would still need to be 
advanced by the modification. 
However, if the petitioner simply 
seeks a change in the terminology— 
from “custody” to “responsibility— 
and the child’s best interests are 
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served thereby, it might be sufficient. 
What about child support? 

The law makes no changes with 
respect to child support. The stand- 
ard is still the needs of the child and 
the ability of the parents; however, 
because there will be more situations 
where the alternate residential parent 
has to provide substantial residential 
or other needs, child support will 
have to be adjusted accordingly. If a 
50/50 residential split is decreed, 
though, the court can still require one 
parent to pay child support to the 
other, even if it means one residence 
must be physically inferior to the 
other. The alternative might be an 
order of sole, rather than shared, 
responsibility because shared respon- 
sibility would then result in the child’s 
needs being unmet and thus would 
be detrimental to the child’s welfare. 
Note: Studies have shown that fathers 
who continue to exercise fair amounts 
of rights and responsibilities with 
respect to their children are more 
likely to pay child support than those 
who do not. 

Cana parent's failure to visit her/his 
child be grounds for contempt? 

Yes. If a parent is directed to visit 
her/his child and fails to do so, she/he 
can be held accountable in a con- 
tempt action. This same result could 
have been reached under prior law, 
but this author is not aware of any 
prior case wherein the court ordered 
a parent to visit a child or, for that 
matter, do anything other than pay 
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support. Even under the new law, it 
would depend upon the wording of 
the order; if it grants only rights of 
visitation, it imposes no enforceable 
responsibility. Under the new law, 
one may anticipate court orders deal- 
ing with parental obligations other 
than support, and these are more 
likely to be enforced because of the 
use of the term “responsibility,” and 
because the public policy focuses on 
the child’s right to frequent and con- 
tinuing contact with both parents. 

The problem is practical, not legal: 
Can you force a parent to love her/ 
his child? Mary Poppins was success- 
ful in tricking the father to take his 
children on an outing, but judges 
don’t have Mary Poppins’ finesse. 
Judges can, however, require coun- 
selling, can “jaw bone” the parent, 
impose jail, sanctions, or take similar 
actions. 

Does this law apply to paternity 
actions under Chapter 742? 

No. The Act applies only to pro- 

ceedings under Chapter 61. Interest- 
ingly though, Chapter 742 uses 
similar terminology: The court shall 
“order the defendant (father), his 
guardian or such other person assum- 
ing responsibility for the child as the 
judge may direct... .” 
What would be the effect of a separa- 
tion agreement which utilizes the old 
terminology, i.e., “custody” as 
opposed to “shared responsibility?” 

If the parties’ intentions are clear, 
then the court can act on it. For 
example, if the agreement states that 
one parent shall have sole custody 
and the other very limited visitation, 
the court can conclude that the 
parties are in fact agreeing to sole 
responsibility. However, if the agree- 
ment gives sole custody to one parent 
and liberal visitation, free access, 
etc., to the other parent, it is not so 
clear. In any case, the final judgment 
must contain the new terminology. 
Will judges be more inclined to order 
the sale of a marital home, so that 
each parent can buy a suitable home? 
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If the children are accustomed toa 

particular home, it is likely that the 
courts will allow the children to stay 
there, even if this results in the alter- 
native residential parent’s home 
being less than perfect. 
Can the alternate residential parent 
remove the child from the jurisdic- 
tion without the permission of the 
other? 

No. Doing so would defeat the 
right of the other parent. However, 
or until this statute is amended, the 
final judgment should provide that 
neither parent shall remove the child 
from the court’s jurisdiction without 
court order or permission of the other 
parent. Otherwise, there may be a 
problem under certain “child- 
snatching” laws, because both 
parents are considered to “share” the 
parental responsibility. The final 
judgment should be worded so as to 
give the children the protection of 
the Uniform Child Custody Jurisdic- 
tion Act and the Parental Kidnapping 
Prevention Act. Even if there is con- 
fusion over the legality of one parent 
removing the child under these cir- 
cumstances, it could still be consi- 
dered “wrongful” for the purposes of 
the Uniform Child Custody Jurisdic- 
tion Act. 


Under the new law is it harder for a 
primary residential parent to move 
out of the state? 

Yes. But under previous law, a cus- 
todial parent could not remove the 
children from the state without a 
court order or permission of the other 


LAWS 
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parent, if the move would defeat 
specific or liberal visitation rights. 
Since the new law greatly expands 
the alternate parent’s rights, the pri- 
mary parent would have a greater 
burden of proof to overcome. 
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How will a school official or doctor 
know which parent has the responsi- 
bility for authorizing field trips or 
medical care? 

Simple. Unless the order specifies 
otherwise, either parent has that 
authority, just as when they were 
married. This is one of the benefits of 
the law because previously a noncus- 
todian who was visiting the child has 
no more legal responsibility to, for 
example, authorize emergency med- 
ical care than any other nonparty. 
Will that threat of “shared responsi- 
bility” be manipulated by parents to 
raise or lower child support or for 
other financial obligation? 


What else is new? The threat of 
custody and visitation has always, 
unfortunately, been used for those 
purposes, so it is likely that this will 
continue. However, fathers will be 
less able to threaten successfully to 
“take the children completely from 
the mother” and mothers will be less 
able to threaten successfully to “cut 
off visitation.” 


What about burden of proof? 

If one party opposes shared respon- 

sibility, she/he has the burden of 
proving that shared responsibility is 
detrimental to the child. Since the 
mother preference rule is now abol- 
ished, regardless of the age of the 
child, neither party has the burden of 
proof with respect to primary resi- 
dential care, but the petitioner has 
the initial burden of going forth with 
the evidence. 
If the court orders sole responsibility, 
does the final judgment have to find 
specifically that shared responsibility 
is detrimental to the child? 

No. While it is necessary for the 
court to find that shared responsibil- 
ity is detrimental to the child before 
awarding sole responsibility, I do not 
think an explicit finding in the final 
judgment itself is necessary. The 
court must make many “findings” 
throughout the trial, and it is not 
necessary to explicitly include all 
such findings in the written order. In 
fact, legislation requiring judges who 
order sole responsibility to state in 
writing the reasons therefor was con- 
sidered, but rejected. 

The recent case of Johnson v. 
Johnson, So.2d (Fla. 
Ist DCA 1982), 7 F.L.W. 2464 is an 
example: “Although the circuit court’s 
order (modifying child custody) did 
not articulate (that there was a sub- 
stantial change of circumstances), 
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which would have been desirable, it 
is enough that the record displays 
them.” (Emphasis added) 

On the other hand, Faircloth v. 
Faircloth, 339 So.2d 650 (Fla. 1976) 
held that an adjudication of contempt 
must explicitly state that the defend- 
ant had the ability to comply with the 
order; but, Small v. Smiall, 
So.2d (Fla. 4th DCA 1982), 7 
F.L.W. 2532 receded somewhat from 
that view and held that if the records 
sufficiently memorialized the 
required finding, it was sufficient. 

For a thorough discussion of the 
necessity of making.an explicit find- 
ing of fact pursuant to F.S. §57.105, 
See Apgar & Markham v. Gary’s, 
So.2d (Fla. 2d DCA 
1982), 7 F.L.W. 2548. 

Can a lawyer act as a mediator in 
these matters? 

There is no legal prohibition, but a 
Florida Bar staff opinion has stated 
that such conduct is unethical where 
the lawyer/mediator advises both 
parties on legal matters and drafts 
legal documents. It is the opinion of 
this author that this conclusion is 
incorrect. Nonlawyer mediators are 
free to draft agreements entered into 


by clients because they are simply 
putting in writing that to which the 
clients have agreed. The clients 
should then seek legal advice as to the 
advisability, consequences and inter- 
pretation of that agreement. This 
conduct is not considered to be the 
practice of law for otherwise, non- 
lawyer mediators would be pro- 
hibited from doing it. 

If nonlawyer mediators can reduce 
parties’ agreements to writing with- 
out being accused of “practicing 
law,” it is difficult to understand how 
a lawyer doing the same thing can be 
accused of “representing” or “advis- 
ing” the parties. Other states that 
have considered this issue, for exam- 
ple, Connecticut, New York, Oregon 
and Massachusetts, have ruled that a 
lawyer can be a mediator. Lawyers 
have traditionally served as media- 
tors in other settings, such as labor 
disputes, international crises and, 
more recently, the National Football 
League strike. 

Is the Act applicable to actions filed 
prior to July 1, 1982? 

Yes. It applies to all proceedings 
under Chapter 61, Florida Statutes, 
that are “pending on the effective 


date of the Act.” 


Would shared responsibility be 
ordered where one parent is abusive 
to the other spouse but not to the 
child? 

This is up to the judge. If responsi- 
bility cannot be shared without 
reasonable protection against abuse, 
and if the abuse of the parent is 
detrimental to the child, as it almost 
surely would be, the court should 
order sole responsibility. O 
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TAX LAW NOTES 


Highlights of the Subchapter S 
Revision Act of 1982 


Part I 


This is the first part of a two-part 
article on the Subchapter S Revision 
Act of 1982. Part I will provide an 
overview of the most important fea- 
tures of the Act. Part II will delve into 
the more complex aspects of the Act, 
including the transitional rules af fect- 
ing corporations existing prior to the 
effective date of the Act and the plan- 
ning opportunities created by the 
Act. 

The Subchapter S Revision Act of 
1982' (the “Act”) completely over- 
hauls the law affecting Subchapter S 
corporations. Major features of the 
Act include: (1) the relaxation of the 
rules relating to eligibility for and 
maintenance of Subchapter S status; 
(2) the adoption of operating rules 
for Subchapter S corporations that 
are in many respects parallel to the 
rules applicable to partnerships; (3) 
the elimination of many of the “traps 
for the unwary” that have plagued 
taxpayers under the prior law; and 
(4) the curtailment of certain tax 
benefits of the prior law that were 
perceived as unintended or unwar- 
ranted.2 

Before the Act, Subchapter S was 
generally considered to have been 
under-utilized.2 Even so, Treasury 
Department statistics for 1980 show 
that over 20 percent of all corpora- 
tions filing income tax returns—a 
total of 545,765—were Subchapter S 
corporations.‘ With the recent reduc- 
tions in individual tax rates,> particu- 
larly the reduction in the top individ- 
ual rate from 70 percent to 50 percent, 
it is highly likely that the relative and 
absolute number of Subchapter S 
corporations will dramatically in- 
crease under the Act, which generally 
became effective January 1, 1983.6 


Partnership-like treatment 


The Act substantially modifies the 
operating rules for electing small 
business corporations, now called “S 
corporations,” to the point that the 
new rules are substantially similar to 
the operating rules currently appli- 
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cable to the taxation of partnerships 
and partners under Subchapter K of 
the Internal Revenue Code of 1954 
(the “Code”). 


e Pass-through or conduit treatment 


Under prior law,’ except for net 
long-term capital gains, the character 
of income at the corporate level of a 
Subchapter S corporation was not 
passed through to its shareholders. 
Under the Act, each shareholder of 
an S corporation is required to report 
his pro rata share of the S corpora- 
tion’s items of income, loss, deduc- 
tion, or credit.? The character of each 
item is determined at the corporate 
level and passed through to the share- 
holders.'!® The Act provides that any 
item “which could affect the liability 
for tax of any shareholder” will be 
separately stated on the returns of the 
S corporation and its individual 
shareholders.!! The S corporation’s 
items of income, etc., are prorated 
equally throughout the year and 
taxed to its shareholders on a daily 
basis, the way losses were allocated 
under prior law.'? 

For example,'? under the Act capi- 
tal gains and losses will now pass 
through to the shareholders, and net 
capital gains will no longer be offset 
by ordinary losses at the corporate 
level. Charitable contributions pass 
through to the shareholders, subject 
to the individual's limits on deducti- 
bility, and the corporate 10 percent 
limitation will no longer apply to 
contributions by the corporation. Tax- 
exempt interest passes through to 
the shareholders as such, and thus the 


receipt and subsequent distributions 
of this income will generally not re- 
sult in taxation to a shareholder. 
Items involved in the determination 
of credits, such as the basis of Section 
38 property for purposes of com- 
puting the amount of qualified in- 
vestment eligible for the investment 
tax credit, will be separately com- 
puted and passed through. 


e Loss carryover allowed 

The Act follows prior law to the ex- 
tent that a shareholder may deduct 
his pro rata share of a Subchapter S 
corporation’s losses only to the extent 
of his basis in the corporation’s stock 
and debt.'* Under prior law, how- 
ever, if the shareholder’s allocable 
share of a corporation’s losses ex- 
ceeded the sum of these two basis 
amounts, the excess was not allowed 
as a carryover. The deduction for 
such excess was lost forever, even if 
sufficient basis to absorb the excess 
was restored in a later year.!> Under 
the Act, such excess losses are carried 
over indefinitely and may be de- 
ducted by the shareholder in the year 
sufficient basis is restored.'® 


e New scheme for taxing distribu- 
tions to shareholders — 

Under prior law, a Subchapter S 
corporation maintained current and 
accumulated earnings and _ profits 
accounts in the same manner as cor- 
porations taxed under Subchapter C 
of the Code, now called “C corpo- 
rations.” Distributions to sharehold- 
ers out of earnings and profits were 
taxed as dividends, except that spe- 
cial rules relating to distributions of 
“previously taxed income” and cer- 
tain “undistributed taxable income” 
might apply to prevent double 
taxation. The result was an exceed- 
ingly complex statutory scheme, 
requiring careful and sophisticated 
attention to avoid inadvertent 
“double” taxation.!7 

Under the Act, S_ corporations 
formed after the Act’s effective date 
will no longer have earnings and 
profits accounts so long as they re- 
main S corporations.'§ The amount 


of a distribution by an S corporation 
without earnings and profits to a 
shareholder will be tax-free to the 
extent of the shareholder’s basis in his 
stock.!® The distribution, which is 
equal to the amount of cash dis- 
tributed plus the fair market value of 
any property distributed, will be ap- 
plied to reduce the shareholder's 
basis in his stock.2° To the extent the 
amount of the distribution exceeds 
the basis, capital gains will result.2! 

As noted above, an S corporation 
will not have earnings and profits 
attributable to any taxable year 
beginning after 1982 if an election is 
in effect for that year. However, anS 
corporation can have earnings and 
profits attributable to (1) taxable 
years for which an election was not in 
effect; (2) taxable years beginning 
before 1983 for which an election 
was in effect; and (3) a corporate 
acquisition which results in a carry- 
over of earnings and profits under 
§381.22 

A distribution by an S corporation 
with accumulated earnings and 
profits will be treated as if made by 
an S corporation with no earnings 
and profits up to the amount in the 
corporation’s “accumulated adjust- 
ment account,” which is generally 
equal to the corporation’s post-1982 
gross income less deductible ex- 
penses and nontaxable distribu- 
tions.22. Any excess will then be 
treated as a dividend up to the 
amount of the accumulated earnings 
and profits; any residual amount will 
then be applied against the share- 
holder’s remaining basis in his stock; 
and, finally, any remainder of the 
distribution generally will be treated 
as capital gain.24 Thus, under the Act, 
shareholders of S corporations with 
accumulated earnings and profits will 
be accorded tax-free treatment with 
respect to distributions, regardless of 
when made, to the extent of the cor- 
poration’s accumulated adjustment 
account.®> 

Gain will be recognized by an S 
corporation on the distribution of 
appreciated property, other than 
distributions in complete liquidation 
of the corporation, in the same man- 
ner as if the property had been sold to 
the shareholder at its fair market 
value.26 Generally, provisions relat- 
ing to transactions by an S corpora- 
tion with respect to its own stock will 
be treated as if the S corporation 
were a C corporation.?” However, 
the Subchapter C rules are not to 
apply where the result would be in- 


consistent with the purpose of the 
Subchapter S rules.” 


e Corporations generally not taxed 

Except for the taxes on capital 
gains imposed by prior law §$1378 
and 58(d)(2), which are carried for- 
ward intact by the Act, an S corpora- 
tion will generally not be taxed.?9 
However, in limited cases where the 
S corporation was allowed invest- 
ment tax credits before the effective 
date of the Act,*° or where the S cor- 
poration carried forward accumu- 
lated earnings and profits from years 
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when it was taxed under Subchapter 
C and earns passive income in excess 
of 25 percent of its gross receipts in 
years subject to the Act,*! the corpo- 
ration will be subject to tax. 


Relaxation of rules affecting eligi- 
bility, elections, revocations and 
terminations 

The scope of Subchapter S is great- 
ly expanded and a large number of 
inadvertent terminations of Sub- 
chapter S elections will be eliminated 
by the simplification and modifica- 
tion of numerous rules relating to the 
eligibility for S corporation status, 
some of which are discussed below. 
e Elimination of passive investment 
and foreign-source income limitations 
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The Act repeals the 20 percent 
passive investment income limitation 
for S corporations with no accumu- 
lated earnings and profits, as well as 
the foreign-source income restric- 
tion.*? However, if an S corporation 
subject to tax on passive income, 
described above, exceeds the 25 per- 
cent limitation for three consecutive 
years, its S corporation status is termi- 
nated as of the first day of its next 
year.*4 
e Increase in permitted number of 
shareholders 

The number of permitted share- 
holders will be increased from 25 to 
35 under the Act.44 The new number 
conforms to the number of permitted 
purchasers of securities under the pri- 
vate placement exemption of federal 
securities law,*> and will permit a 
more widespread use of S corpo- 
rations by small business pro- 
moters.*6 


e Nonvoting common stock allowed 

A Subchapter S corporation was 
permitted under prior law to have 
only one class of stock. Under the 
Act, a corporation is not to be treated 
as having more than one class of stock 
solely by reason of differences in 
voting rights among the shares of 
common stock.*7 However, such 
shares must continue to be identical 
as to the rights of the shareholders in 
the profits and assets of the cor- 
poration.*8 


The Act also provides a safe harbor 
provision for “straight debt” instru- 
ments which may be classified as 
equity under applicable debt-equity 
rules but will not be reclassified as a 
second class of stock so as to disquali- 
fy a Subchapter S election.*® For this 
purpose, the term straight debt 
means a_ written unconditional 
promise to pay on demand or on a 
specific date a sum certain in money 
so long as the interest rate and pay- 
ment dates are not contingent on 
profits, the borrower's discretion, or 
similar factors.4° The straight debt 
instrument must not be convertible 
into stock, and must be held by a per- 
son eligible to hold S corporation 
stock.4! Because safe harbor debt 
instruments may be treated as stock 
under general tax principles, regula- 
tions will be forthcoming for pur- 
poses of applying such principles in 
the context of Subchapter S.*? 

e “Blackmail power” eliminated 

Under prior law, a new shareholder 
of an existing Subchapter S corpora- 
tion could cause a termination of the 
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election by affirmatively refusing to 
consent to the election, a power 
sometimes colorfully referred to as a 
“blackmail power.”* The Act elimi- 
nates this “blackmail power” by 
making a new shareholder bound by 
the pre-existing Subchapter S elec- 
tion until the election is otherwise 
terminated.‘ 
e Terminations are prospective in 
effect 

Generally, retroactive termina- 
tions are eliminated by the Act. 
Subchapter S status will be terminated 
as of the date the S corporation 
ceases to qualify as such, requiring an 
allocation of items of income, de- 
duction, etc., to that date. Two 
short taxable years will be created, 
and the corporation will file two 
returns for its fiscal year, one under 
Subchapter S and one under Sub- 
chapter 
e IRS authority to waive inadvertent 
terminations 

The Act provides that if the Internal 
Revenue Service determines that an 
S corporation’s election is inad- 
vertently terminated, then the Serv- 
ice can waive the effect of the 
terminating event for any period.‘ 
This can be done if the corporation 
corrects the event within “a reason- 
able period of time after discovery of 
the event,” and if the corporation and 
the shareholders agree to be treated 
as if the election had been in effect 
for such period.** The legislative 
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history of the Act “intends” that the 
Internal Revenue Service should be 
“reasonable” in granting waivers, if 
no tax avoidance would result from 
the continued Subchapter S treat- 
ment.*9 


Curbing tax avoidance oppor- 
tunities and simplification 


Although prior law proved itself 
full of pitfalls for the unwary, in the 
view of Congress and the Treasury it 
also offered some unintended tax 
benefits, which the Act seeks to fore- 
close.° Further, the Act’ generally 
seeks to establish parity between the 
treatment of S corporations and 
partnerships insofar as other tax laws 
are concerned.*! 


e Limitation on fiscal year selection 

Under prior law, shareholders of a 
Subchapter S corporation could 
achieve a substantial deferral of 
income through the selection of the 
corporation’s taxable year, e.g., an 
11-month deferral for calendar year 
shareholders by selection of a 
January 31 fiscal year end for the 
corporation. The Act eliminates this 
planning opportunity by requiring an 
S corporation to use a calendar year 
unless it can demonstrate to the 
Service's satisfaction a _ business 
purpose for a differing taxable 
year.>? However, there are somewhat 
generous “grandfather” rules for 
existing Subchapter S corporations.*° 
e Curtailment of fringe benefits 

The Act will effectively deny most 
corporate employee fringe benefits 
to S corporation shareholders, e.g., 
the $5,000 death benefit exclusion 
(§101(b) ); the exclusion from income 
of amounts paid for an accident and 
health plan (§§105(b), (c) and (d) ); 
the exclusion from income of 
amounts paid by employer to an 
accident and health plan ($106); the 
exclusion of cost of up to $50,000 of 
group-term life insurance on an em- 
ployee’s life (§79); and the exclusion 
from income of meals or lodging 
furnished for the convenience of the 
employer (§119).54 Under the Act, 
the tax treatment of such fringe 
benefits of any person owning more 
than two percent of the stock of the 
corporation will be the same as that 
of a partner in a partnership. 


e Limitations on deductions relating 
to transactions between S corpora- 
tions and related parties 

The Act places a Subchapter S 
corporation on the cash method of 
accounting for purposes of deducting 
business expenses and interest owed 
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to a related cash-basis taxpayer, in- 
cluding a shareholder who owns at 
least two percent of the stock in the 
corporation.*® The intent of the new 
rule is to match the timing of the cor- 
poration’s deductions (which are 
taken into account on the sharehold- 
ers’ returns) and the shareholder's 
income.” 


e Entity-level audit 

The Act provides entity-level audit 
provisions for Subchapter S corpora- 
tions. Under this provision, the tax 
treatment of items of Subchapter S 
income, etc., would generally be 
determined at the corporate level,®9 
with shareholders receiving notice 
and the “opportunity to participate” 
in any administrative or judicial pro- 
ceeding relating to the corporation. 
These provisions are generally to 
follow the partnership level audit 
provisions recently passed by 
Congress as part of the Tax Equity 
and Fiscal Responsibility Act of 
1982.6! 


Effective dates 

The Act will apply to taxable years 
beginning after December 31, 1982.® 
Existing Subchapter S corporations 
will be treated under the new rules 
for the first taxable year beginning 
after that date.® Pre-enactment 
undistributed taxable income and 
previously taxed income of these 
corporations can be distributed in the 
future under the rules of prior law.® 
The prior law rules of §1379, im- 
posing H.R. 10 plan restrictions on 
shareholder-employees covered by 
pension and_ profit-sharing plans 
established by Subchapter S corpora- 
tions, will continue in effect for years 
beginning before 1984.6 The new 
relaxed passive income rules will 
apply to taxable years beginning 
after December 31, 1981.°° Subchap- 
ter S corporations existing on Sep- 
tember 28, 1982, can retain existing 
fringe benefits for taxable years 
beginning through 1987, so long as 
the prior law passive income test is 
not violated, the election does not 
terminate, and a majority of the stock 
is not transferred.@ 

The Act endeavors to realize fully 
the announced purposes of the 
original Subchapter S legislation of 
1958, namely, (1) allowing businesses 
to select their legal form free of un- 
due tax influence; (2) permitting the 
operation of small businesses without 
the instance of income taxation at 
both the corporate and shareholder 
levels; and (3) permitting the share- 
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holders of corporations that are 
suffering losses to offset the losses 
against individual income from other 
sources.®§ Given the collegial process 
that culminated in the Act,® the 
Internal Revenue Service should 
implement and administer the Act to 
advance the foregoing purposes and 
not adopt a hard-line attitude toward 
Subchapter S as it did under prior law. 


'Pub. L. No. 97-354, ___ Stat. ___ (October 
19, 1982). 

The major features of the Act are 
summarized in the following statements: J. 
Nolan, Statement of John S. Nolan, chairman, 
Section of Taxation, American Bar 
Association, Ways and Means Committee, 
Subcommittee on Select Revenue Measures, 
U.S. House of Representatives (June 14, 1982) 
(hereinafter cited as “Nolan’); R. Dole, 
Opening Statement of Senator Dole to the 
Senate on The Subchapter S Revision Act of 
1982 (Sept. 29, 1982); D. Glickman, Statement 
by David G. Glickman, deputy assistant 
Treasury Secretary for tax policy, before 
Senate Finance Committee on S. 2350, 
Subchapter S Revision Act of 1982 (September 
10, 1982) (hereinafter cited as “Glickman”). 

3Nolan at 2. 

‘Internal Revenue Service, Statistics of 
Income Bulletin 50 (Fall 1982) (Data for 1980 is 
preliminary and subject to change). 

5The Economic Recovery Tax Act of 1981, 
P.L. No. 97-34, 95 Stat. 172 (“ERTA”); I.R.C. 
§1. 

®The Act, §6. 

7].R.C. §1361. A corporation that is not an “S 
corporation” is called a “C corporation.” 
§1361(a) (2). 

8].R.C. §§1371-1379 (1981). Subchapter S is 
now renumbered to include §§1361-1379. 
§T.R.C. §1366(a)(1)(a). 

LR.C. §1366(b); §6241. 

§§1363(b)(1) and 1366(a)(1)(A). 

127. R.C. §$1377(a). 

'3The examples are set forth in the Report of 
the Committee on Finance, United States 
Senate, on H.R. 6055, S. Rep. No. 97-640, 97th 
Cong., 2d Sess. 15-16 (Sept. 29, 1982) 
(hereinafter cited as “S. Rep.”). 

§1366(d)(1). 

‘SB. BirrKer and J. Eustice, FEDERAL INCOME 
TAXATION OF CORPORATIONS AND SHARE- 
HOLDERS §6.07, 6-30, -31 (4th ed. 1979) (herein- 
after cited as “BiTTKER AND EustTICcE’). 
'6T.R.C. §1366(d) (1). 

TS, Rep. at 19-20; Brrrker AND Eustice §6.08. 
18].R.C. §1371(c); Glickman at 1. 

197. R.C. §1368(b)(1). 

207. R.C. §1367(a) (2). 

217. R.C. §1368(b) (2). 

82S. Rep. at 20. 

$37.R.C. §§1368(c)(1) and (e)(1). 
§1368(c). 

85S. Rep. at 20. 

267. R.C. §1363(d). 

*7].R.C. §1371(a)(1). 

81d. 


27.R.C. §§1363(a) and 1374. 
30].R.C. §1371(d). 

31].R.C. §1375. 

32S. Rep. at 1, 2, and 12. 

33]. R.C. §1363(d) (3). 

347.R.C. §1361(b)(1)(A). 

35S. Rep. at 7. 

36 Nolan at 4. 

37]. R.C. §1361(b)(1)(D) and (c)(4). 


38S. Rep. at 8. 

391.R.C. §1361(c) (5). 

41.R.C. §1361(c)(5)(B)(i). 

411. R.C. §1361(c)(5)(B)(ii) and (iii). 

421.R.C. §1361(c)(5)(c); S. Rep. at 8. 
*3Glickman at 1. 

“1T.R.C. §1362(d)(1); S. Rep. at 12. Now, 
revocation of an election requires more than 50 
percent of the voting stock. 

45§1362(d)(2). 

46]. B.C. §1362(e). 

47].R.C. §1362(f). 

481d. 

49S. Rep. at 12. 

50See statements cited in footnote 2 above. 
511d. 

521. R.C. $1378. 


533]. R.C. §1378(c). 

54S. Rep. at 22. 

5351.R.C. $1372. 

56 Act §3(h); I.R.C. §267(f). 
57S. Rep. at 24. 

58 §§6241-6245. 

59 §6241. 

§6243. 

81S. Rep. at 25. 

2 Act §6(a). 

63S. Rep. at 26. 

R.C. §1379(c). 

Act §6(b)(1). 

66 Act §6(b)(3). 

§7 Act §6(d). 

6S. Rep. at 5; Birrker AND Eustice $6.01, 6-2. 
®°Clickman at 1; Nolan at 1. 
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ADMINISTRATIVE LAW 


Nonrule policy: 
A fly in the ointment 


or a trout in the morning milk 


“Some circumstantial evidence is 
very good,” mused Henry David 
Thoreau, “as when you find a trout in 
your morning milk.” The same may 
be said upon finding a “glitch” in 
your jurisprudence (indicative that 
something has gone awry). 

The test of constitutional govern- 
ment is, in our tradition, self-denying 
ordinances or, otherwise stated, the 
will of government to limit itself— 
which is its first and greatest task in a 
constitutional democracy. Hamilton, 
A., The Federalist Papers, no. 51. Just 
as Bracton assured us that the king is 
not above the law, our constitutional 
rule of law entails the notion that our 
elected and appointed officials (i.e., 
those whose functions we collective- 
ly call “government”) are bound by 
law, but are not licensed to derogate, 
violate or abandon it. “Leviathian at 
the Bar of Justice,” Government 
under Law (Harvard University 
Press 1956); Aristotle, Politics, 1287 a; 
Declaration of Rights, Constitution 
of Commonwealth of Massachusetts, 
art. XXX; MclIlwain, Constitution- 
alism, Ancient & Modern (1947 revi- 
sion) 21-22, inter alia. 

But a “glitch” has developed in our 
jurisprudence, and from its birth as a 
small seed it has fulsomely flourished, 
now threatening like the burgeoning 
acorn to crack the very foundations 
of the rule of law. 

Hyperbole? Perhaps, but let us 
first ponder the matter. 

In McDonald v. Department of 
Banking & Finance, State of Florida, 
346 So.2d 569 (Fla. lst DCA 1977), 
the district court of appeal, con- 
cerned to review resolution of a dis- 
pute between presumably law- 
abiding parties, suggested that the 
A.P.A.’s recognition of statutes and 
rules and orders had not exhausted 
the pertinent universe of discourse. 
Just as the legislature is empowered 
to enact laws, Fla. Const., art. III, §1, 
and executive branch agencies may 
be authorized by law to promulgate 
rules consistent with the parental 
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statute—and even as every citizen is 
“presumed to know the law” and to 
be law-abiding—yet an agency 
might support its action by something 
called nonrule policy. 

We had previously known that 
agents of the government might act, 
and might indeed be obligated to act, 
pursuant to statutory command or 
command of a rule or rules. Too, 
governmental agents might operate 
pursuant to order. Now we learned 
of a new authority which might 
obtain. 

Nonrule policy, though, some 
alarmists thought, could never fail to 
obtain. Thus, they believed, agencies 
were by that decision given the green 
light to invent “this” policy or “that” 
and thereupon to impose same in lieu 
of statute or rule, and without the 
benefit of judicial order. Surely, 
what agency official if questioned or 
challenged as to the statutory or rule 
basis for his agency’s action could 
possibly fail to say, “Oh, that’s 
nonrule policy”? Thus, it was feared 
that challenges to seemingly unau- 
thorized agency action, absent 
support in the statutes or rules, could 
invariably be defeated by resort to 
what must be, what could not fail to 
be, nonrule policy. 


Carte blanche? 


But the district court of appeal did 
not obviously mean to create and 
promiscuously to issue to executive 
branch agencies a carte blanche to 
act without benefit of statutory or 
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rules’ authority. Such nonrule policy 
must be reflected by an order, 
always to be considered less desir- 
able than a rule, of course, and at 
administrative trial the agency must 
by competent evidence defend that 
policy. Anheuser-Busch, Inc. v. De- 
partment of Business Regulation, 393 
So.2d 1177 (Fla. lst DCA 1981). 

Although not all apprehensions 
were thereby allayed—e.g., precise- 
ly how does one defend an agency 
action by a hitherto unarticulated 
policy which is not authorized by 
statute or by rule?—the district court 
of appeal had made an effort to cage 
this newly-discovered fauna. 

Recent decisions, however, sug- 
gest that nonrule policy, like the 
Tasmanian Devil, may not be cage- 
able. 

Rules of agencies, promulgated 
pursuant to F.S. Ch. 120, by dint of a 
fairly arduous process of considera- 
tion and subject to challenge, are the 
first evidence of the law. 1 Fla. Jur. 
2d, Administrative Law, §§53, 54, 
and 34, 35, 48, 49; McSween v. State 
Line Stock Sanitary Bd., 97 Fla. 750, 
122 So.2d 239 (Fla. 1929), inter alia. 

Rules really do bind: They are the 
law. 

Nevertheless, in E.M. Watkins & 
Co., Inc. v. Board of Regents, et all, 
414 So.2d 583 (Fla. lst DCA 1982), 
the district court of appeal addressed 
agency nonrule policy and _pro- 
nounced an astounding rule of law: 
... Even assuming, arguendo, that this agency 
practice does deviate from Rule 6C-14.21(3), 
we still find no error. Administrative agencies 
are not foreclosed from deviating from their 
own rules, but they must adequately explain 
their deviation in their order. . . . 

Theretofore, it had not been un- 
reasonably believed that agencies 
were bound to follow their own 
rules. See, Gadsden State Bank v. 
Lewis, 348 So.2d 343 (Fla. lst DCA 
1977); Revell v. Department of 
Labor, 371 So.2d 227 (Fla. lst DCA 
1979); Vey v. District III Mental 
Health Board, 376 So.2d 1210 (Fla. 
lst DCA 1979); Department of Law 
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Enforcement v. Allen, et al., 400 
So.2d 777 (Fla. lst DCA 1981), inter 
alia. 

Thus, the rule of law pronounced 
by the First District Court of Appeal 
in Watkins is not entirely free of the 
potential criticism that as a rule of 
“nonrule policy” it looks suspiciously 
like a rule of nonlaw. That is, the 
agency—though presumably not the 
citizen adverse thereto—may 
disregard or even act in derogation of 
official rules. The only prerequisite 
to such scofflaw conduct, and the 
only balm which the court applied to 
the wound inflicted upon the case 
law, is that the seemingly errant 
agency must assert that its deviation 
from law is pursuant to nonrule 
policy, and to do so in an order. 


What does this mean? 


It is one thing to speak these words, 
just as one may affirm that he enjoys 
things that are “green and B-flat,” but 
it is quite another thing to render such 
a pronouncement intelligible. The 
court informs us that this rule requires 
agencies, when they get to the point 
of exercising their “deviation” from 
law in and by an order, “adequately 
[to] explain their deviation” in such 
order. 

Taken literally, one can conceive 
of numerous explanations, or even 
types or categories of explanations, 
which fail to make this a commen- 
dable or acceptable rule of law. 

For example: “Order: This agency 
did deviate from rule X-5, and did so 
in the following specific ways: We 
did not give notice; we did not give 
notice by certified mail; we did not 
let anybody know that a contract was 
to be awarded; and we awarded the 
contract secretly.” 

In fact, such an explanation might 
very adequately explain the devia- 
tion in precisely the manner that a 
traffic offender might say, “Officer, 
the sign did say ‘Stop,’ but I pushed 
the accelerator and went through it.” 
Certainly that is an explanation of a 
deviation from the traffic laws, just 
as the example cited above is an ex- 
planation of the deviation from a 
hypothetical agency rule. 

A second example: “Order: This 
agency did deviate from rule X-5, did 
fully intend to do so and will from 
time to time do so again, precisely 
because we feel that efficiency 
should govern our actions, and in cir- 
cumstances like the factual circum- 
stances obtaining herein, it is obvi- 
ously more efficient to grant a 


contract very quickly to a hungry but 
competent contractor than to take a 
chance on noticing a whole bunch of 
casually interested contractors and 
thereby to court administrative 
protests and litigation.” This is even 
more explanatory than the first 
example, though it is not explanatory 
particularly of the deviation, but 
rather of the reason(s) for the 
deviation. 

Thus, to say that an agency’s 
deviation from law must be ade- 
quately explained is either to require 
a description of the deviation, as in 
example 1, supra, or it is to require a 
statement of the reason(s) for such 
deviation, as in example 2, supra.! 
Or, more reasonably, it is to require 
something else. 
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Adequacy of explanation 


But that tertium quid or “some- 
thing else” is not well explained by 
the court. To require adequacy of 
explanation of a deviation is, after all, 
to posit a standard in respect of 
which the explanation is to be judged 
(as conforming thereto, more or 
less). What is that standard? 

Perhaps the answer is to be found 
in the decision relied upon by the 
court in Watkins: Allis-Chalmers 
Credit Corporation v. State Depart- 
ment of Revenue, 408 So.2d 703 (Fla. 
Ist DCA 1982). In the Allis-Chalmers 
case, the district court of appeal 
treated a mathematically compli- 
cated issue arising under Florida's 
income tax code, F.S. Ch. 220. The 
concluding paragraph of the case 
must be the basis for the Watkins 
reliance: 

The Department's conclusions of law cannot 
be sustained. While the statute may not abso- 
lutely preclude this type of interest from being 
included as sales, the Department has failed to 


adequately explain the departure from its own 
rule which as it stands seems to circumscribe 


the instances in which interests will be in- 
cluded as Florida sales under Section 214.71(3) 
(b). Since the agency's deviation from its own 
rule was not adequately explained by the 
agency, we must remand the case for action 
consistent with the rule. Section 120.68(12)(b), 
Sat... 

No help there, alas; merely an ob- 
servation that an agency’s deviation 
from its own rule must be adequately 
explained by the agency. 

The traditional liberal faith in what 
Professor Corwin called Liberty 
Against Government—which others 
would call a libertarian principle and 
others would claim as conservative, 
and yet others would call simply a 
constitutional fundament—is con- 
founded by such a putative rule of 
law... 
It is difficult indeed for the citizen- 
ry, presumed already to “know the 
law,” to be familiar with the 960 
chapters of the Florida Statutes and 
myriad rules of many agencies. Still, 
the district court of appeal recently 
held that one who is beset by an 
agency’s assertion of a rule will have 
an uphill fight, to say the least, over- 
coming the presumed validity of that 
rule if the rule has persisted over a 
period of time—much like a rock be- 
comes a presumed monument if 
moss has grown upon it. See, Jax 
Liquors, Inc. v. Division of Alcoholic 
Beverages and Tobacco, 388 So.2d 
1306 (Fla. lst DCA 1980). That is, 
since the citizen theoretically could 
attend every noticed hearing on 
every rule to be promulgated by 
every agency, if only he spent his 
waking hours pouring over the Ad- 
ministrative Weekly and could jet 
hither and yon to attend every con- 
ceivable hearing or request such, the 
rule which gets on the books and ages 
somehow gains a preferred status. 
Florida Commission on Human 
Relations v. Human Development 
Center, 413 So.2d 1251 (Fla. lst DCA 
1982). 

Vaulting from that mildly 
oppressive principle, the district 
court of appeal has now seemingly 
licensed the agencies to strike out on 
a different tangent, ignoring or 
deviating or acting in derogation of 
even those rules, subject only to the 
requirement that the agency utter an 
order adequately explaining the 
deviation. 


implications of the rule 


The very real implication of sucha 
rule of law is that the reviewing 
judges will have to sit in equity, per- 
forming the functions assigned them 


THE FLORIDA BAR JOURNAL/MARCH 1983 171 


| 
AS 
| 
| : 
| 
| 


ADMINISTRATIVE LAW 


in F.S. §120.68. This is a nearly ir- 
resistible implication of the court’s 
announced rule, for the rule instructs 
us merely that a reviewing authority 
will and must find (a) an explanation 
by the agency and (b) deem it 
adequate. 

Accordingly, at the risk of render- 
ing what ought to be a sophisticated 
subject terribly understandable, 
there could be no quibble with the 
judge who says, “Seems right to me,” 
nor with the judge who says of the 
same explanation, “Seems not so 
good to me.” Both would be right if 
they were merely expressing a 
veridical perception of the 
explanation. This is inescapably so 
unless there is a hidden standard, or 
one not yet exfoliated by the court, to 
which we as lawyers and judges may 
repair. The minimal need, then, is for 
the court definitively to assert what is 
meant by “adequately explain their 
deviation.” 

Beyond that, some of us, many of 
us, I would hope, would favor a 
judicial explanation which would 
establish as the standard for such 
nonrule policy an adherence by the 
agency to law. That is, anyone who 
has served in government knows that 


every agency and every person 
therein must, from moment to 
moment, engage in policymaking. 
Simply to answer “yes” or “no” to a 
question is to pronounce a policy. 
Nonrule policy is an existential fact. 
But like all of the existential facts 
which make up our life and its func- 
tions, it is not self-justifying. 

Murder is an existential fact, but an 
explanation of it does not excuse, 
much less justify, it. Thus, where and 
as an agency is constrained by statute 
and/or agency rule, a “deviation” 
from that statute or rule—i.e., from 
the law—should be justified by 
something other than an explanation 
that it occurred and why it occurred. 
It must be justified by a principle of 
law such as a controlling statute or 
rule or, for example, governing prin- 
ciple of common law applicable to 
the parties in dispute wherein such 
“deviation” is raised. 

In the last analysis, however, rules 
of law as “doctrines, are not every- 
thing; and it is easy to magnify their 
influence. They matter, and they 
matter profoundly; but their transla- 
tion into effect, and their actual 
achievement, also matter.” Ernest 
Barker, The Social & Political 
Doctrines of Contemporary Europe, 
Forward, 1938. It is to be trusted that 
an active bar and a thoughtful bench 
will translate this rule of law or any 
elaboration thereof into desirable 
and constitutional effect. Thus, the 
courts may, as Judge Smith sug- 
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gested in Anheuser-Busch, devise 
“incentives” to deter the kind of 
nonrule policy impositions upon the 
citizenry—nonrule_ policy  indul- 
gences allowed government—seem- 
ingly authorized by the case law now 
unfolding. 

Absent the imposition of such 
“incentives” the process uncannily 
and discomfortingly resembles The 
Trial, with poor Joseph K. inde- 
fatigably defending himself against 
unarticulated charged, the ground 
and evidence of which are reflected 
by the trial itself and shall be con- 
firmed after-the-fact in and by the 
judgment. Such a Kafkesque 
scenario ought not to be the norm of 
our jurisprudence. 0 


1“... To the extent an agency may intend 


its final order to rely upon or refer to policy not 
recorded in rules for discoverable precedents, 
that policy must be established by expert 
testimony, documentary opinion, or other 
evidence appropriate to the nature of the 
issues involved, and the agency must expose 
and elucidate its reasons for its discretionary 
action.” E. M. Watkins & Co., Inc. v. Board of 
Regents, et al., 414 So.2d 583 (Fla. Ist D.C.A. 
1982). The court cited Florida Cities Water 
Co. v. Fla. P.S.C., 384 So.2d 1280 (Fla. 1980) 
holding that a “new policy” needn’t be 
instantiated in a rule, even if it alters 
established industry-wide policy; but that such 
“new policy”—also, but importantly, called 
“incipient policy in a nonrule proceeding”— 
must be adequately supported in the record. at 
1281, England, C. J. (Boyd, J., dissented in 
part). The Anheuser-Busch, Inc. decision, was 
also cited, and it provides the court’s E. M. 
Watkins & Co., Inc., language above-quoted. 


Postscript: 

In a very recent decision, the First 
District Court of Appeal considered 
the case of a licensed bail bondsman 
whom the Department of Insurance 
sought to fine and place on 
probation. Moncrief v. Commis- 
sioner of Insurance, 415 So.2d 785 
(Fla. lst DCA 1982). One count of the 
agencys complaint alleged that 
the licensee failed to maintain his 
office during “normal _ business 
hours.” But “normal business hours” 
were nowhere defined: not by 
statute, nor by rule. This count was 
vacated by the court, but not because 
the 8 a.m. to5 p.m. or9a.m. to6 p.m. 
“normal business hours” urged by the 
agency were undefined; rather, it 
was vacated because at the hearing 
the agency failed “to demonstrate” 
[the meaning of the operative 
phrase] “by ordinary methods of 
proof.” Unless this is a heavily dis- 
guised straw in the wind, this ruling 
does not obviously hold a licensing 
agency to a pre-established statutory 
or rule standard. 
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Stock—Not a security? 


By Patricia M. Silver 


Ludicrous! 

The securities laws, both federal 
and state, provide a panoply of rights 
and remedies to a purchaser or seller 
of stock. From early on in our legal 
education, we learned that a stock is a 
security. But the law has now pro- 
gressed to the point where there is no 
longer a definitive answer whether a 
stock is a security. We are relegated 
to the typical nondefinitive response: 
it depends. 

The various jurisdictions that have 
considered the issue have formed 
two diverging schools of thought. 
Just recently the Eleventh Circuit 
Court of Appeals in King v. Winkler! 
found that the sale of stock of a 
closely-held corporation to persons 
who intended io personally operate 
and manage the business not to be the 
sale of securities within the purview 
of the Federal Securities Act of 1933 
or the Securities Exchange Act of 
1934. Less than three weeks after the 
Eleventh Circuit issued its opinion, 
the Second Circuit Court of Appeals 
found to the contrary in Golden v. 
Garafalo.? 

The source of conflict is inherent in 
the language of the securities laws 
themselves. The term security means 
any stock unless the context otherwise 
requires. It is clear that although a 
security is defined as stock, a stock 
may not be a security if the context 
otherwise requires. It is therefore 
incumbent upon the courts “to decide 
which of the financial transactions in 
our society come within the coverage 
of the statutes.”4 

One may think that the first factor 
to consider whether an instrument, 
such as stock, is a security is to look at 
the name appended to the instru- 
ment. But in determining whether an 
instrument is a security, it is settled 
that form is to be disregarded for 
substance and the courts’ analysis 
should be on the economic realities 
of the transaction.> 

The United States Supreme Court 
has flatly rejected the characteriza- 

tion of a transaction as involving 
securities merely because the trans- 
action is evidenced by the word 


“stock.”® If the economic realities of 
the transaction govern the determi- 
nation, what factors do the courts 
utilize in determining the economic 
realities of the transaction? 

The starting point for this analysis, 
which is also the point of conflict 
among the jurisdictions, is the deci- 
sion of the United States Supreme 
Court in United Housing Founda- 
tion, Inc. v. Forman. In Forman pur- 
chasers of cooperative apartments 
who received shares of “stock” 
brought an action under the Federal 
Securities laws alleging violations. 
The United States Supreme Court 
affirmed the trial court’s dismissal of 
the complaint for lack of subject mat- 
ter jurisdiction, reversed the Second 
Circuit Court of Appeals and held 
that the shares of “stock” were not se- 
curities. In so doine, the court stated: 
What distinguishes a security transaction and 
what is absent here is an investment where one 
parts with his money in the hope of receiving 
profits from the efforts of others, and not 
where he purchases a commodity for personal 
consumption or living quarters for personal 
use. United Housing Foundation, Inc. v. 
Forman. 

The Supreme Court looked to two 
factors: (1) did the stock have the 
characteristics that fit the ordinary 
conception of a security and (2) did 
the transaction have the economic 
reality of a securities transaction or 
was it a purely commercial trans- 
action. This latter question has been 
referred to as the economic reality 
test. 


The economic reality test 


The economic reality test was first 
set forth by the United States 


Supreme Court in SEC v. W. J. 
Howey Co. If the transaction involves 
“, .. an investment of money in a 
common enterprise with profits to 
come solely from the efforts of 
other,” the economic reality is that of 
a security transaction.’ The economic 
reality test 
. .. embodies the essential attributes that run 
through all of the Court’s decisions defining a 
security. The touchstone is the presence of an 
investment in a common venture premised on 
a reasonable expectation of profits to be 
derived from the entrepreneurial or manage- 
rial efforts of others. By profits, the Court has 
meant either capital appreciation resulting 
from the development of the initial investment 
... ora participation in earnings resulting from 
the use of investors’ funds. . . . In such cases, the 
investor is “attracted solely by the prospect of 
a return” on his investment. 


The Fourth and Second Circuit 
Courts of Appeals interpret Forman 
as requiring an economic reality analy- 
sis only if the stock does not have 
the significant characteristics usually 
associated with stock.® These charac- 
teristics include the right to receive 
dividends, the ability to transfer the 
instrument, the right to pledge, the 
right to vote in proportion to share- 
holdings and the ability to appreciate 
in value. If the stock is ordinary stock 
and has the normal attributes, both 
the Second Circuit and the Fourth 
Circuit interpret Forman as not 
requiring an economic reality analy- 
sis. Therefore, if the stock fits the 
ordinary conception of a security, it 
is automatically deemed a security 
without further inquiry. 


The Seventh, Tenth and Eleventh 
Circuit Courts of Appeals disagree 
with the Fourth and Second Circuits. 
These courts view Forman as creat- 
ing a two-prong test, i.e., even if the 
instrument, the stock, has the ordi- 
nary characteristics attributable to 
stock, it still may not be a security 
under the economic realities of the 
transaction test.!° 


The critical factor, as determined 
by the Seventh, Tenth, and Eleventh 
Circuits, is whether the purchaser of 
stock is placing money in the hands 
of another who will control the funds 
and the business decisions. If the 
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purchaser assumes control of the crit- 
ical decisions of the corporation, the 
transaction, although in form a sale of 
stock, is not considered to be a secur- 
ity because the purchaser expects 
profits from his own managerial 
efforts, not the efforts of others.!! If 
the sale of stock was a method used 
to vest the purchaser with ownership 
of a business and the responsibility 
for continued management passes to 
the purchaser, these jurisdictions find 
that the stock is not a security. The 
transaction is a purely commercial 
transaction to which the securities 
laws do not apply. 

The Seventh, Tenth and Eleventh 
Circuits have looked to both the con- 
gressional intent and the purpose 
underlying the securities laws. They 
find confort in the often stated prin- 
ciple that “Congress, in enacting the 
securities laws, did not intend to pro- 
vide a broad federal remedy for all 
fraud.”!2 The Supreme Court has 
stated in Tcherepnin v. Knight: 

The primary purpose of the Acts of 1933 and 
1934 was to eliminate serious abuses in a 
largely unregulated securities market. The 
focus of the act is on the capital market of the 
enterprise system: the sale of securities to raise 
capital for profit-making purposes, the 
exchanges on which securities are traded, and 
the need for regulation to prevent fraud and to 
protect the interest of investors. Because secur- 
ities transactions are economic in character, 
Congress intended the application of these 
statutes to turn on the economic realities 


underlying a transaction, and not on the name 
appended thereto. 


This intent was again reiterated by 
the United States Supreme Court in 
Marine Bank v. Weaver,'4 wherein 
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the Court stated with reference to the 
Securities Exchange Act of 1934: 


The Act was adopted to restore investor's con- 
fidence in the financial markets, and the term 
security was meant to include “the many types 
of instruments that in our commercial world 
fall within the ordinary concept of a security.” 
The statutory definition . . . includes ordinary 
stocks and bonds, along with the “countless 
and variable schemes devised by those who 
seek the use of the money of others on the 
promise of profits. . . .” Thus the coverage of 
the antifraud provisions of the securities laws 
is not limited to instruments traded at securi- 
ties exchanges and over-the-counter markets, 
but extends to uncommon and irregular instru- 
ments. We have repeatedly held that the test 
“is what character the instrument is given in 
Commerce by the terms of the offer, the plan 
of distribution, and the economic inducements 
held out to the prospect.” 


Patricia Silver practices with 
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She received her J.D. degree from 
the University of Miami. She writes 
this column on behalf of the Cor- 
poration, Banking and Business 
Law Section, Thomas McGuigan, 
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editor. 


Instruments, other than stock, 
which are literally encompassed 
within the definition of a security 
have likewise not automatically qual- 
ified as a security. In Marine Bank v. 
Weaver, a certificate of deposit was 
held not to be security.'5 In National 
Bank of Commerce v. All American 
Insurance Co.,'® a promissory note 
was held not to be a security. In so 
ruling, the courts looked at the eco- 
nomic reality test. 

If the Seventh, Tenth and Eleventh 
Circuit Courts of Appeals’ approach 
is followed, it would appear that may 
permutations and variations of the 
facts of a particular transaction may 
affect the determination of whether 
the purchase and sale of stock is a 
security transaction. For example, all 
the cases before the Seventh, Tenth 


and Eleventh Circuits involved the 
purchase and sale of 100 percent of 
the stock of a corporation. The cor- 
porations were closely-held corpora- 
tions. Is the determination a function 
of the transfer of 100 percent of the 
stock of a corporation? Not accord- 
ing to the Eleventh Circuit: 

A sale of less than 100% of the stock might not 
be covered by Acts. A sale of 100% of the stock 
can be covered by the Acts. The number of 
sellers and purchasers will not necessarily con- 
trol the outcome. Once the literal words of the 
statute are abandoned for an “economic reali- 
ties” test, each case must be evaluated on its 
own facts to determine if the transaction, 
though within the letter of the statute, is not 
within its spirit nor the intent of the law- 
makers. King v. Winkler.'7 

One district court has followed this 
analysis and found the purchase of 50 
percent of a company’s stock not to 
be the purchase of a security. The 
sale of the stock was conditioned on 
the transfer of corporate manage- 
ment and control to the purchaser.!* 
What if the seller continues to work 

for the corporation under an employ- 
ment contract? The seller’s continued 
involvement in the business as an 
employee has been held not to alter 
the determination that the purchaser 
assumed managerial control of the 
business, thereby taking the sale of 
stock out of the ambit of the securities 
laws.!9 


Publicly-held corporation 


The analysis becomes more diffi- 
cult when the transaction involves 
the sale of a controlling interest of a 
corporation whose stock is publicly 
traded. Under the economic reality 
test, this factor should not be control- 
ling. If a purchaser assumes the con- 
trolling interest of a public corpora- 
tion sufficient to invest him with 
management and control, the third 
factor of the economic realities test is 
not met. The purchaser procures the 
resignation of the directors and 
appoints his nominees as new direc- 
tors and officers. It is through the 
purchaser’s effort that a profit is to be 
made. If the purpose of the trans- 
action is to acquire a business and not 
for the purpose of investment, the 
sale of stock of a publicly-held 
corporation should not be deemed to 
be a securities transaction.” There is 
no reason that the securities laws 
should encompass such a transaction. 

The purchaser can adequately pro- 
tect himself. The purchaser can 
inspect the business, its books and 
records before the purchase. He can 
obtain specific warranties and repre- 
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sentations regarding the business and 
its assets. Such a purchaser is in a 
position to protect fully his invest- 
ment and cannot be compared to a 
widow who purchases an insignifi- 
cant percentage of the corporation’s 
outstanding stock. The widow, as in 
‘nvestor, places her money in the 
hands of other or purchases the shares 
on an open market where she cannot 
obtain firsthand information about 
the enterprise. 

It should be noted that there is 
dicta in both United Housing Foun- 
dation, Inc. v. Forman?! and Marine 
Bank v. Weaver? that may indicate 
the purchase of stock of a publicly- 
held corporation should be deemed a 
securities transaction. However, until 
the United States Supreme Court 
finally resolves this conflict, persons 
who purchase a business, structured 
as the purchase of stock, should be 
aware that the securities laws may 
not afford them protection. Specific 
representations, warranties and other 
adequate protections should be 
included for the benefit of the pur- 
chaser. As of the present time, the 
determination of whether the pur- 
chase of stock is encompassed by the 
securities laws is dependent upon the 
specific jurisdiction that decides the 
issue and the Court’s interpretation 
of Forman. O 
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1982). 

3 The Securities and Exchange Act of 1934, 
15 USC §78(c) provides in pertinent part: 
“(A) Definitions. When used in this title . . . 
unless the context otherwise requires 
(10) the term ‘security’ means any .. . 
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whether or not an instrument is a security, the 
coverage of the Securities Act of 1933 and the 
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Florida’s Speedy Trial statute— 


In 1973 Florida joined the Inter- 
state Agreement on Detainers 
(IAD),' an interstate compact. Be- 
cause it is an interstate compact, it is 
both federal and Florida law, and 
presents a federal question.* 

The IAD was enacted for the pur- 
pose of minimizing the “uncertain- 
ties which obstruct programs of 
prisoner treatment and rehabilita- 
tion,” which result from detainers 
based on charges pending in states 
other than the state having custody of 
the prisoner.‘ It, therefore, provides 
two specific speedy trial periods and 
dismissal sanctions. 

Which of the two periods applies 
depends on how prosecution on a 
detainer is initiated. 

A prisoner against whom a 
detainer is lodged may request 
disposition of pending charges. If a 
request is made the state which filed 
the detainer must bring the prisoner 
to trial, “within 180 days after he shall 
have caused to be delivered to the 
prosecuting officer and the appro- 
priate court . . . written notice of the 
place of his imprisonment and his 
request... .”5 

If, however, the state initiates the 
prosecution on a detainer by request- 
ing custody of the prisoner, “trial 
shall be commenced within 120 days 
of the arrival of the prisoner in the 
receiving state. . . .”6 

If the time periods are not ob- 
served, the sanction is dismissal. The 
statute uses mandatory language: 


. . . the appropriate court of the jurisdiction 
where the indictment, information, or com- 
plaint has been pending shall enter an order 
dismissing the same with prejudice, and any 
detainer based thereon shall cease to be of any 
force or effect.” 


Applicability and operation of 
the statute 


The IAD applies only to a prisoner, 
a person who “has entered upon a 
term of imprisonment in a penal or 
correctional institution of a party 
state,”8 and only when a detainer has 
actually been lodged. “Detainer” is 
not defined by the statute, but the 


No, not the rule 
By Ronald K. Zimmet 


United States Supreme Court has re- 
lied on a definition in the federal 
legislative history that, “a detainer is 
a notification filed with the institu- 
tion in which a prisoner is serving a 
sentence, advising that he is wanted 
to face pending criminal charges in 
another jurisdiction.”® 

Reasoning that prisoner rehabili- 
tation programs are not obstructed 
until a detainer is filed, the Fifth 
District Court of Appeal has found 
that the IAD did not apply at the time 
a prisoner made a request for dispo- 
sition because a detainer had not yet 
been filed. The request thus did not 
begin the running of the 180-day time 
limit.!° 

In O'Connell v. State," the de- 
fendant had failed in the trial court to 
allege or prove the existence of a de- 
tainer, though he had proven the 
state’s request for custody and 
custody in fact. The court held that 
this was adequate evidence of a 
detainer, and that because it relied on 
the existence of a detainer by re- 
questing and obtaining custody of 
the defendant pursuant to the IAD, 
the state was estopped from denying 
the detainer’s existence.'? Neverthe- 
less, caution dictates that trial counsel 
allege and prove the existence and 
date of filing!® of a detainer when 
filing a motion to dismiss under the 
IAD. 

The IAD applies to detainers 
based on “any untried indictment, in- 
formation, or complaint.”'4 The 
Second District held in Gaddy v. 
Turner" that the IAD applied to a de- 
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tainer based on an affidavit that a 
probationer had violated conditions 
of probation. 

Taking a differing view from the 
Gaddy court, the Fifth District held 
in Wainwright v. Evans,'* that the 
IAD does rot apply to detainers 
based on parole violation charges, 
and apparently concluded that it was 
bound to do so because the Florida 
Supreme Court had already decided 
the issue in Hoffman v. Wainwright." 
The Fifth District cited Hoffman for 
the proposition that Florida is not re- 
quired by federal law “to hold im- 
mediate parole revocation hearings 
for parolees who have been con- 
victed of intervening offenses and 
are imprisoned elsewhere. . . .”!8 

In dicta the Fifth District com- 
pared this result to Gaddy, and 
noted that it was illogical (pre- 
sumably of the Second District) to 
draw a distinction between parolees 
and probationers. In Maggard v. 
Wainwright, the First District 
joined the Fifth in its determination 
that the IAD does not apply to parole 
proceedings, relying on the Fifth’s 
reasoning, and additionally con- 
tending that to apply the IAD to 
parole proceedings would be an 
extension of the IAD within the 
province of the legislature.®° 

The reasoning of both courts is un- 
persuasive. Federal law may not 
require an “immediate” revocation 
hearing as the Fifth District cor- 
rectly points out, but neither does the 
IAD. The IAD delineates definite 
times which the legislature considers 
reasonable. To hold that to apply the 
IAD to parole proceedings is to 
extend the IAD begs the question, 
and further assumes that Hoffman’s 
decision that an “immediate” revo- 
cation hearing is not required is the 
same as holding that the IAD time 
limits of 180 and 120 days are 
“immediate.” 

The dissent in Maggard offers an 
alternative. Noting a lack of con- 
formity in construction of the IAD, 
the dissent proposes that “the better 
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view . . . [is] that which preserves 
some potential for certainty and 
success in prison administration for 
affected multiple offenders . . . as 
opposed to an overriding concern 
for parole enforcement conven- 
ience. .. .”2! 

Once having determined that the 
IAD is applicable, strict compliance 
with the time limits may yet be ex- 
cused. 

The statute provides that the court 
in the receiving state? may grant a 
continuance if it is “necessary or 
reasonable” for “good cause” and 
done in “open court” with the 
“prisoner or his counsel being 
present.”23 

Further, the time periods are tolled 
“whenever and for as long as the 
prisoner is unable to stand trial as de- 
termined by the court. . . .”% 

In State v. Ivy, the Second 
District determined that a defendant 
was unable to stand trial for the 39 
days that he was in the custody of 
federal officials following a writ of 
habeas corpus ad _ testificandum 
directing that he testify before a 
grand jury in Fort Lauderdale. This, 
according to the court, extended the 
time limit by 39 days. The court’s rea- 
soning is strained. It does not spe- 
cifically say why the circumstances 
of the case made the defendant un- 
available for trial. The defendant 
was originally imprisoned in the 
federal correctional institute in 
Miami when the state requested 
custody,6 and he was transferred to 
state custody. 

In State v. Minnick, the court 
held that a defendant had not shown 
he was available for trial when he had 
simultaneously requested disposi- 
tions of charges in two different 
states, and was in the custody of the 
third state when Florida requested 
temporary custody of the original 
imprisoning state. 

Compliance with the IAD 180-day 
time limit following a_ prisoner 
request for disposition was excused 
in Dillman v. State,2° because the 
prisoner insisted on a “full and 
complete extradition hearing,” thus 
revoking the automatic hearing 
waiver provided by the statute.” The 
court held that the prisoner's action 
“deprived him of any right to be tried 
within 180 days of his request. . . ,"3! 
but did not say whether it deemed 
the time limit tolled for the specific 
period of time required to conduct 
the hearing. This reasoning presum- 
ably would not apply when the state 


initiates prosecution by requesting 
custody. In this circumstance the 
statute provides no automatic 
hearing waiver. The prisoner is en- 
titled to a hearing under the Uniform 
Interstate Extradition Act,3* Cuyler 
v. Adams,® and the 120-day time 
period does not begin to run until the 
prisoner arrives in the receiving 
state.*4 

The Florida courts have also ruled 
that the provisions of the IAD do not 
rise to the level of constitutionally 
guaranteed rights and may be 
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waived. In State v. Grizzel,® after 
obtaining custody of a Florida 
prisoner, Tennessee returned him to 
Florida without trial because a trial 
court granted his motion to dismiss 
and Tennessee could not obtain a 
stay pending appeal. The Tennessee 
trial court was reversed. When 
Tennessee again requested custody, 
the prisoner sought a writ of habeas 
corpus to enjoin Florida from com- 
plying with the request relying on the 
IAD “anti-shuttling” clause which 
requires dismissal of a pending 
charge if a receiving state, once 
having obtained custody, returns him 
to the sending state without trial.** 
The court noted, “The common 
factor in the waiver cases . . . is the 
prisoner’s request to be returned to 
the original place of imprisonment 
prior to being tried. . . .”37 Apparently 
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looking for waiver, the court found 
that, “While there is nothing in the 
record to show that . . . [the prisoner] 
expressly requested that he be re- 
turned to... Florida . . . the record 
clearly implies that he made such a 
request.” 


Relation to Uniform Interstate 


Extradition Act and Florida speedy 
trial rule 


The Uniform Interstate Extra- 
dition Act and the IAD are 
complementary. The IAD applies 
only to prisoners, and does not con- 
tain express provisions for a hearing 
prior to custody transfer. However, 
according to the interpretation of the 
statute in Cuyler v. Adams,*® when a 
state initiates prosecution by request- 
ing custodv, the IAD provides for the 
pretransfer hearing defined in the 
Uniform Interstate Extradition Act. 


The provisions of the IAD requir- 
ing trial within 180 days when the 
prisoner requests disposition were 
held not to conflict with the Florida 
speedy trial rule by the court in 
Pinnock v. State.*' The rule has been 
revised since the decision, but the re- 
vision contains the disclaimer that 
nothing in the rule shall affect a 
prisoner's rights under the IAD. 


Though the 120-day period 
provided by the IAD is not the same 
as the 180-day period provided in the 
Florida rule, thus creating a con- 
flict, it is valid nevertheless. The 
Fifth District so held in Shewan v. 
State,“ relying on State Department 
of Health and Rehabilitative Services 
v. Golden,“ for the proposition that 
“the length of time an individual may 
spend in confinement is substantive 
in nature and within the prerogative 
of the legislature. . . .”4 


It may be argued that the IAD and 
the speedy trial rule are analogous, 
and that, therefore, cases decided 
under the rule are persuasive of the 
IAD’s meaning. The Fourth District 
has utilized the analogy in Hunter v. 
Franza.“* The scope of the analogy 
must not be unlimited, however, 
because (1) the IAD is a statute, 
according to the Fifth District Court 
of Appeal, substantive in nature; (2) 
it is an interstate compact in which 
other states have an interest; and (3) it 
is federal law.” 

While the Fifth District has held 
that the IAD is substantive for 
purposes of resolving conflict with 
the speedy trial rule, in Hunter v. 
Franza,** the Fourth District has 
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treated it as procedural, at least for 
purposes of determining if a writ of 
prohibition is an appropriate vehicle 
to enforce it. The Hunter court held 
that a violation of a procedural 
speedy trial provision does not 
deprive a court of jurisdiction; there- 
fore, the writ of prohibition is not 
appropriate. The vitality of the 
opinion at least as to the appro- 
priateness of prohibition, is in serious 
question in light of the recent Florida 
Supreme Court opinion in Sherrod v. 
Franza,* holding that prohibition is 
appropriate in the speedy trial rule 
3.191 context. 

It has also been held that a trial 
court has not been deprived of 
jurisdiction by the IAD when Florida 
obtained a prisoner by means of a de- 
tainer based on a grand theft charge 
and prosecuted other charges. The 
First District in Jones v. State, cited 
the general rule that a court’s juris- 
diction cannot be defeated because 
of the manner in which a defendant is 
brought before the court, and held 
that, “. the statute, although 
couched in language which would 
seem to mandate the result sought by 
appellant, is nevertheless not juris- 
dictional.”5! 


Are you 
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e hiring a new associate? 


e selling law books or 
office equipment? 
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higher, as well as insertion 
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Although it did not decide the 
issue, the court in dicta in Maggard v. 
Wainwright made it clear that a 
prisoner desiring to attack a detainer 
should do so in the courts of the 
receiving state rather than in the state 
having custody. The language of the 
sanctions clause of the statute sug- 
gests this result as well, “. . . the 
appropriate court of the jurisdiction 
where the indictment, information, 
or complaint has been pending shall 
enter an order dismissing. . . .”54 

The IAD offers an alternative to 
the speedy trial rule and counsel 
should consider its application where 
appropriate. 0 


'Fla. Stat. §941.45 (1981). It is the purpose 
of this article to describe the speedy trial pro- 
visions of the statute and generally to survey 
Florida cases construing it. For a comprehen- 
sive national survey of cases see Annot., 
Validity, Construction, and Applicability of 
the Interstate Agreement on Detainers, 98 
ALR 3rd 160 (1980). 

2U.S. Const. Art. I, §10 provides, “No State 
shall, without the consent of the Congress . . . 
enter into an agreement or compact with 
another State.” Regarding the IAD, Congress 
authorized joint state action in advance of the 
state action. Cuyler v. Adams, 449 U.S. 433, 66 
L.Ed. 2d 641, 101 S.Ct. 703 (1981). 

3Id., at 442. 

4Fia. Stat. §941.45(1), Gaddy v. Turner, 
376 So.2d 1225, 1227 (Fla. 2nd D.C.A. 1979). 

Stat. §941.45(3)(a). 

Stat. §941.45(4)(a), (c). 

7Fia. Stat. §941.45(5)(c). 

Stat. §941.45(3)(a). 

® United States v. Mauro, 436 U.S. 340, 359, 
56 L.Ed.2d 329, 346, 98 S.Ct. 1834 (1978). The 
court in Gaddy v. Turner, 376 So.2d at 1227 
(Fla. 2nd D.C.A. 1979), relied on a definition 
provided by the Council of State Govern- 
ments that a detainer is a “warrant filed against 
a person already in custody with the purpose 
of insuring that he will be available to the 
authority which has placed the detainer.” The 
use of the word “warrant” should not imply a 
requirement for prior judicial review of the 
detainer document because the IAD 
contemplates that a prosecuting officer lodges 
a detainer. 

Allen v. State, 390 So.2d 806 (Fla. 5th 
D.C.A. 1980). See also Cox v. State, 389 So.2d 
1028, 1030 (Fla. 5th D.C.A. 1980), where the 
court decided the case under the speedy trial 
rule rather than the IAD, but noted that, “. . . 
the agreement refers to prisoners against 
whom a detainer has been lodged,” and that 
the case was heard within 180 days of the date 
a detainer was signed. 

1400 So.2d 136 (Fla. 5th D.C.A. 1981). 

12 See also, Gaddy v. Turner, 376 So.2d 1225, 
1228 (Fla. 2nd D.C.A. 1979), where the court 
noted it was “paradoxical” for the state to use a 
detainer to obtain a probationer but to 
contend that it need not comply with IAD 
procedure. 

The date of the filing is important not 
because it begins a speedy trial time period, 
but because it marks the time the IAD is 
applicable. 

MF ia. Stat. §941.45(3)(a), (4)(a). 

ISFLa. Stat. §941.45(1), Gaddy v. Turner, 


376 So.2d 1225, 1227 (Fla. 2nd D.C.A. 1979). 
16403 So.2d 1123 (Fla. 5th D.C.A. 1981). 
17332 So.2d 18 (Fla. 1976). 

18] d., at 20. 

19411 So.2d 200 (Fla. lst D.C.A. 1982). 

2 See also, Proctor v. Wainwright, 408 So.2d 
793, 794 (Fla. lst D.C.A. 1982), where the court 
followed Maggard, but indicated, “However, 
it is clear that due process requires a final 
revocation hearing within a reasonable time.” 

2141] So.2d at 203 (Fla. Ist D.C.A. 1982), 
(Wentworth dissenting). 

22“ Receiving state’ means the state in which 
the trial is to be had. . . .” Fra. Stat. §941.45 
(2)(c). 

23F ia. Stat. §941.45(3)(a), (4)(c). Compare 
the language of Fla.R.Crim.P. 3.191 where the 
court is authorized to extend speedy trial, 
“where exceptional circumstances are shown 
to exist.” 

Stat. §941.45(6)(a). 

25410 So.2d 636 (Fla. 2nd D.C.A. 1982). 

The United. States is a “state” for all 
purposes of the IAD. U.S. v. Mauro, 436 U.S. 
340, 359, 56. L.Ed. 2d 329, 346, 98 S.Ct. 1834 
(1978). 

27F a. Stat. §941.45(5)(a). 

28413 So.2d 168 (Fla. 2nd D.C.A. 1982). 

29411 So.2d 964 (Fla. 3rd D.C.A. 1982). 

La. Stat. §941.45(3)(e). 

3141] So.2d at 965 (Fla. 3rd D.C.A. 1982). 

Fa. Stat. §§941.01-941.42. 

33U.S. Const. Art. I, $10 provides, “No State 
shall, without the consent of Congress... enter 
into an agreement or compact with another 
State.” Regarding the IAD, Congress 
authorized joint state action in advance of the 
state action. Cuyler v. Adams, 449 U.S. 433, 66 
L.Ed.2d 641, 101 S.Ct. 703 (1981). 

Stat. §941.45(4)(c). 

35399 So.2d 1091 (Fla. Ist D.C.A. 1981). 

ia. Stat. §941.45(4)(e). 

37399 So.2d at 1092 (Fla. Ist D.C.A. 1981). 

381d., at 1092. 

3®U.S. Const. Art. I, §10 provides, “No State 
shall, without the consent of the Congress . . . 
enter into an agreement or compact with 
another State.” Regarding the IAD, Congress 
authorized joint state action in advance of the 
state action. Cuyler v. Adams, 449 U.S. 433, 66 
L.Ed.2d 641, 101 S.Ct. 703 (1981). 

40FLa.R.Crim.P. 3191(b)(3) (as revised 

1977). 

41384 So.2d 738 (Fla. 5th D.C.A. 1980). 
42Fia.R.Crm.P. 3.191(b)(1) (as revised 

1981). 

43396 So.2d 1133 (Fla. 5th D.C.A. 1980) (on 
rehearing 1981). 

44350 So.2d 344 (Fla. 1976). 

45396 So.2d at 1135 (Fla. 5th D.C.A. 1980). 

46405 So.2d 1035 (Fla. 1981). 

47449 U.S. 433, 66 L.Ed. 641, 101 S.Ct. 703 
(1981). 

1035 (Fla. 1981). 

Sherrod v. Franza —___ So.2nd 
1983, FLW 21 (Fla. Sup. Ct. case 60,683, 
January 6, 1983). Petition for rehearing 
pending. 

50386 So.2d 804 (Fla. Ist D.C.A. 1980). 

511d., at 805. The court referred to 

§941.45(5)(d) in part, “The temporary custody 

referred to in this section shall be only for the 

purpose of permitting prosecution on the 
charge or charges contained in one or more 
untried indictments, informations, or com- 

plaints which form the basis of the detainer . . . 

or for prosecution on any other charge or 

charges arising out of the same _trans- 
action. ...” 

52411 So.2d 200 (Fla. Ist D.C.A. 1982). 
Stat. §941.45(5)(c). 
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REAL PROPERTY, PROBATE TRUST LAW 


Time-efficient fact gathering 
in estate planning 


The process of gathering the abun- 
dance of information needed for 
judicious estate planning often is 
time-consuming and thus costly. 
With the current demand for low- 
cost legal services, fact gathering ina 
time-efficient manner is paramount 
to a successful estate planning career. 

Only with an unabridged question- 
naire prepared for repetitive use 
each time the lawyer holds his initial 
conference with a client can the 
estate planner effectively gather all 
the needed facts in a cost-efficient 
manner. How many times has a 
lawyer, using a bare-bones question- 
naire or the “off the top of the head” 
approach to fact gathering, pre- 
pared an estate plan, drafted a will 
and drawn a deed only to discover by 
happenstance a fact that necessitated 
a renovation of the plan and a 
redrafting of the implementing docu- 
ments? The avoidance of such wheel 
spinning is the key to time-efficient 
estate planning. 

Every conscientious estate planner 
will want to prepare his own ques- 
tionnaire. Helpful are the many 
checklists and forms of balance 
sheets available from life insurance 
agents, stock brokers, trust depart- 
ments of banks, and _ financial 
planners as well as those found in 
form books.! However, some may 
find these materials insufficient. 

This short article is not the place to 
set forth the exhaustive question- 
naire. But it might be useful to outline 
some of the essential areas the tax 
planner would want to cover in his 
questionnaire and to provide an 
example of the depth. The effort 
here to provide such an outline and 
example will indicate that the well- 
prepared and time-efficient ques- 
tionnaire is not short. All too often the 
abridged questionnaire leads to over- 
sights and malpractice suits. The 
truly useful questionnaire is long and 
is the result of much deep thought 
about the law and the many types of 
estate planning cases coming into the 
office. 


By Charles Chase McCarter 


The comprehensive questionnaire 
will be designed to reveal (1) the 
legal documents the client has 
executed prior to seeking counsel 
from the estate planner; (2) bio- 
graphical information needed for 
development of the estate plan; (3) 
financial data requisite to the crea- 
tion of a tax-wise estate plan; (4) life- 
time gifts the client has made or 
should make to avoid unnecessary 
taxation; (5) the client’s current 
income and expenses and _ antici- 
pated income and expenses after re- 
tirement; and (6) the client’s 
dispositive objectives to be achieved 
through the well-drawn will, trust, 
deed, or other legal document. 


Legal documents 


The lawyer may wish to embody 
in his questionnaire inquiries de- 
signed to procure all the client's 
important legal papers. Some of 
these papers will identify properties 
owned by the client and establish 
how title is held. Others will provide 
useful information about the value of 
the client’s property. 

Important papers will often 
include: wills; trust instruments; 
insurance policies; retirement plans 
(i.e. pension plans, profit-sharing 
plans, deferred compensation plans, 
disability plans); deeds; contracts; 
leases; securities (i.e. stocks, bonds, 
debentures, etc.); close corporation's 
articles of incorporation, bylaws, and 
minutes; partnership agreements; 
business agreements between entre- 
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preneurs and associates; buy-sell 
agreements; employment contracts; 
stock bonus plans; stock option 
agreements; annuities; life insurance 
policies and dividend data; general 
insurance policies; trademarks; 
copyrights; patents; powers of ap- 
pointment; birth certificates; social 
security cards; marriage certificates; 
divorce decrees, separation agree- 
ments, property settlement agree- 
ments, pre- and post-nuptial agree- 
ments; appraisals of assets; financial 
statements of businesses in which 
either or both of the clients has an 
interest (i.e. five-year comparative 
balance sheets and profit and loss 
statements); personal balance sheets 
and income statements covering a 
period of five years; income tax 
returns for prior five years; gift tax 
returns for all prior years; estate tax 
returns concerning the estates of 
deceased family members; and other 
important papers. 


Biographical data 


Typical topics concerning per- 
sonal matters about which a lawyer 
might wish to develop questions in- 
clude the client’s name, sex, social 
security number, occupation, 
domiciliary address and telephone 
number, secondary home address 
and telephone number (if any), 
office address and telephone 
number, favorite hobbies, favorite 
sports, present marital status, 
previous marital status, birth date, 
place of birth, citizenship, health 
condition, and financial manage- 
ment ability. 

In addition, the questionnaire 
could contain inquiries concerning 
the names, home addresses (or dates 
of death) and relationship to client of 
all statutory heirs and all intended 
testamentary beneficiaries other than 
charities; the financial needs of such 
intended beneficiaries, the names, 
addresses, telephone numbers, 
principal administrators and types of 
charities the client intends to 
designate as beneficiaries; and the 
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names, addresses and telephone 
numbers of the client’s advisors, 
including his accountant, trust 
officer, other bank officer, life 
insurance agent, investment advisor, 
stockbroker, tax advisor, general 
insurance broker, and appraiser. 

Questions to a client about the 
nature of his work, how he likes it, 
what are his favorite hobbies and 
sports, what schools do his children 
and/or grandchildren attend and 
what subjects and extracurricular ac- 
tivities do these children like best, not 
only may prove to be topics of con- 
siderable interest to a client, but they 
may also uncover some unexpected 
answers which provide useful infor- 
mation to the estate planner. For in- 
stance, one perhaps unexpected 
response to the question, “How do 
you like your work?” could be: “I 
don't. I plan to take early retirement 
next year.” In that event, the estate 
planner is alerted to see whether the 
client’s estate has sufficient liquidity, 
without employment income, to pay 
bills during life and to pay estate 
taxes when they come due. 

Further, such questions tend to 
create compatibility between the 
client and the lawyer, particularly (as 
often happens) if these questions and 
others elicit responses revealing a 
common bond between the client 
and the lawyer. Questions which 
create friendship are not only 
natural, but they also pave the way 
for the lawyer to be able to secure 
essential, and more sensitive, 
economic information. 


Financial data 


To formulate good estate plans it is 
necessary to have an abundance of 
financial information. Foremost is 
the value of a client’s assets, liabilities 
and other tax deductions, and 
anticipated tax credits. 

For the estate planner, the proper 
value to be attributed to a client’s net 
assets is at best an estimate of 
anticipated future values. To 
determine accurately the estate taxes 
due from an estate, the estate planner 
needs to know the value of his client’s 
assets as of the date of his client's 
death or an alternate valuation date.* 
To determine gift taxes that will be 
due upon the making of a gift, the 
estate planner needs to know the 
value of the gift at the time it is 
made. These future values are not 
available to the planner, so he must 
use simulated values based on 
current values at the time of the 


planning process. 

Some argue that with the years of 
inflation this country has experi- 
enced, current asset values should be 
adjusted upward to reflect their 
probable values at a date of death 
estimated by life expectancy tables. 
Further, certain estate planners 
believe that estimates of similarly 
adjusted future net income of a client 
should be added to such inflated 
values of a client’s estate before the 
estate plan is conceived. Presently 


Prior to becoming a professor of 
law at Stetson University, College 
of Law, Charles McCarter prac- 
ticed law in Kansas and Missouri 
for 25 years. Preceding private 
practice, he was appellate counsel 
for a federal agency, a state 
assistant attorney general, and 
general counsel of a state admin- 
istrative agency. He holds a master 
of laws degree from Yale 
University and recently was a 
visiting scholar there. 

He writes this column on behalf 
of the Real Property, Probate and 
Trust Law Section, James J. 
Altman, chairman, and Jerry E. 
Aron, editor. 


most estate planners, after consider- 
ing the alternatives, conclude that 
estate planning should be based on 
current values unadjusted in 
anticipation of future events and that 
clients should be encouraged to visit 
the lawyer’s office frequently for 
reappraisals. 

The value of all the client’s assets, 
be they real or personal, tangible or 
intangible, is includable in the gross 
estate of a decedent for estate tax 
purposes, and the value of such 
assets, if transferred by gift, are re- 
portable as gross gifts for gift tax 
purposes.‘ However, merely to ask a 
client the total value of all his or her 


assets or even to request an itemized 
list of the assets and their values is not 
sufficient. Leading questions about 
every conceivable type of asset are 
essential. The client often overlooks 
assets or excludes from itemization 
property and property interests 
which the law includes in his or her 
estate. 

Any attempt to list the almost 
infinite kinds of assets about which 
questions should be asked must fail. 
However, a list of assets to which the 
practicing attorney could add others 
would include the following: 
annuities; brokerage accounts; 
business interests; cash in banks and 
savings and loans; cash in possession; 
certificates of deposit; coin, art, 
antique, and other collections; 
commodities futures; community 
property; contract rights; deeds of 
trust and mortgages; flower bonds; 
fringe benefits; gifts and inheritances 
expected; gifts made preceding 
estate planning; gifts received prior 
to estate planning; jointly owned 
property; life estate, term of years, 
remainder, reversionary and other 
similar interests; life insurance; 
miscellaneous property; money 
market funds; patents or copyrights; 
powers of appointment; real estate 
generally; real estate, farm and 
closely-held business realty; real 
estate, principal residence; savings 
bonds, securities, stock options (puts 
and calls); tangible personal and 
household valuables; trusts; uniform 
gifts to minors act properties; and 
wasting assets. 

Where any one of the assets above 
itemized is owned jointly by two or 
more persons, special questions must 
be devised concerning the tax conse- 
quences of the creation, continued 
ownership, disposition and termina- 
tion of such joint ownership. The 
Economic Recovery Tax Act of 1981 
only changed the problems arising 
from the joint ownership of 
property. It did not eliminate the 
problems. 

Rather surprising is how many 
detailed questions usefully 
included in any exhaustive 
questionnaire. Questions concerning 
securities can perhaps exemplify the 
extent to which questions could be 
developed by the meticulous estate 
planner. Some questions are best 
answered by the client; others by the 
client’s broker, appraiser, or other 
advisor. 

There are many types of securi- 
ties.5 If the securities are corporate 
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stock the estate planner will want to 
know: 
e The exact name of the issuing cor- 
poration, 
e The number of shares owned, 
e Whether the shares are par or non- 
par, and if par, the par value, 
e Whether the shares are common or 
preferred and the preferences, limi- 
tations, and relative rights attribut- 
able to each share as stated in the ar- 
ticles of incorporation, 
e The share certificate number, 
e The CUSIP number, if available, 
e The current dividends payable on 
the stock, 
e The yield, 
e Current price per share, 
e The stock exchange on which the 
shares are listed, or if not so listed, the 
post office address of the issuing 
company’s principal business office, 
e The state of incorporation of the 
issuing company, and 
e The date of incorporation. 

On the other hand, if the securities 


are bonds, the estate planner will 
need to know: 

e The exact name of the company is- 
suing each bond, 

e The quantity of bonds, 

e The denomination (face value) of 
each bond and its identifying num- 
ber, 

e Kind of each bond (bond or deben- 
ture; secured or unsecured), 

e CUSIP number, if available, 

e Date of maturity, 

e Interest rate, 

e Interest due date, 

e Yield, 

e The exchange on which each bond 
is listed or the post office address of 
the principal office of the issuer, 

e The provisions and conditions of 
each bond, and 


e The current value of each bond. 


Questions designed to obtain such 
information about stocks and bonds 
should appear on the questionnaire. 
In addition, the following questions 
concerning securities generally can 
be usefully added to the question- 
naire: 

1. How is title to each security 
held, i.e. individually or in joint ten- 
ancy, tenancy by the entirety, tenan- 
cy in common, or other tenancy? 
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(Note and record the exact wording 
on the face of each security identify- 
ing the owner(s), and if more than 
one owner, their legal relationship.) 

2. When were the securities ob- 
tained? 

3. Were the securities procured by 
purchase? If so: 

a. What were the name, address, 
and telephone number of the securi- 
ties broker handling the purchase? 

b. What was the purchase price, 
including all expenses of purchase, 
such as broker’s commission, trans- 
fer taxes, and other costs? (Obtain 
copy(ies) of confirmation slip(s).) 

c. What is each security’s present 
adjusted income tax basis? 

d. Who contributed the funds to 
purchase the securities, and if more 
than one person contributed, how 
much did each contribute? 

4. Were the securities acquired by 
gift? If so: 

a. What securities were trans- 
ferred? (If stock, identify issuer, 
types of shares, number of shares, 
certificate number(s); if bond, iden- 
tify issuer, principal amount, interest, 
maturity date, and certificate 
number.) 

b. Who was the donor and where 
does he reside? 

c. Did the donor’s spouse consent 
to the gift on IRS form 709? 

d. On what date was the gift re- 
ceived? 

e. How was title to the donated 
securities received? (Obtain precise 
name(s) of donee(s) as evidenced on 
the securities or records of the 
broker.) 

f. What was the fair market value 
of each donated security on the date 
of the gift? 

g. What was the income tax basis 
of the donor in each donated 
security? 

h. What is the present adjusted in- 
come tax basis of each donated 
security in the hands of the donee? 

5. Were the securities transferred 
by will or inherited? If either: 

a. Who was the decedent? 

b. What was the decedent’s last 
known address? 

c. Who was the decedent's execu- 
tor as defined in IRC §2203? 

d. On what date did the decedent 
pass away? 

e. On what date(s) were the death 
transfers received? 

f. What securities were trans- 
ferred? (If stock, identify issuer, 
types of shares, number of shares, 
certificate number(s); if bond, iden- 
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tify issuer, principal amount, interest, 
maturity date, and certificate 
number.) 

g. What was the fair market value 
of each security on the date of death 
or applicable alternate valuation 
date? 

h. What is the security’s present 
adjusted income tax basis?® 

6. Are there any liens, pledges, or 
security interests against the securi- 
ties, and if so, what is the nature and 
extent of each? (Are there documents 
evidencing the liens, pledges, or se- 
curity interests? If so, obtain copies.) 

7. Are the securities publicly held? 
If so, over which exchange or market 
are they sold? 

8. Are the securities held in any 
trading accounts? If so: 

a. How are the trading accounts 
titled? 

b. What are the present values of 
the securities held in the account(s)? 

c. What are the liabilities against 
the securities in the account(s)? Are 
there margin loans or outstanding 
options against the securities? 

d. What is the tax basis for each of 
the securities in the trading ac- 
count(s)? 

e. What is the net fair market value 
of each of the securities in the trading 
account(s)? 

9. Are the securities issued by 
closely-held corporation(s)? If so: 

a. What are the name(s), ad- 
dress(es), and telephone number(s) 
of the president(s) of such com- 
pany(ies)? 

b. If known, what are the name(s), 
address(es), and telephone num- 
ber(s) of the lawyer(s) and account- 
ant(s) representing such company 
(ies)? 

10. How marketable are the 
securities? 

11. What is the market source if 
the securities are not listed on an ex- 
change? 

12. Who contributed the funds 
used to procure each security, and if 
more than one person provided 
funds, in what proportions or 
amounts did each contribute funds to 
such procurement? 

13. What is the aggregate current 
fair market value of each type of se- 
curity issued by a single company 
(e.g., what is the aggregate current 
fair market value of 100 shares of 
IBM common stock as distinguished 
from their per share value) ?? 

Since personal obligations of a 
decedent existing at the time of 
death, whether or not matured, and 


interest thereupon which has accrued 
at the time of death, are deductible 
from the gross estate, it is useful to the 
estate planner to ascertain a client’s 
liabilities as well as his assets.* Cur- 
rent liabilities of a client may not con- 
tinue to be liabilities at his demise, 
but they may somewhat reflect the 
extent to which a client is willing to 
obligate himself. Of course, long 
term liabilities have more meaning to 
the estate planner than short term 
liabilities. 

Questions concerning the follow- 
ing liabilities, among others, could be 


developed: deeds of trust (or mort- 
gages) on real estate; security inter- 
ests on personal property; notes 
payable; accounts payable; personal 
loans; unpaid balances on securities 
due brokers or others; business in- 
debtedness; insurance loans; guaran- 
tees of debts of others; liability as an 
endorser; obligations under leases; 
conditional sales contract liabilities; 
installment contracts; contractual 
obligations generally; liability under 
divorce agreements; liability under 
court orders; pending and potential 
litigation likely to lead to liability; 
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federal or state taxes due; pledges to 
charities; and other obligations. 

To develop questions concerning 
other deductions for estate and gift 
tax purposes, the draftsman should 
review IRC §§170, 642, 2053-2056, 
2522 and 2523, and related regula- 
tions. Similarly, to prepare appropri- 
ate questions concerning tax credits a 
review of IRC §§2010-2015 and 2505 
is helpful. 


Lifetime gifts 


Through the years one of the pri- 
mary tax purposes of lifetime gifts 
was to remove property from the 
gross estate and reduce estate taxa- 
tion. The amendments to the tax laws 
in 1976, including the repeal of the 
statutory lifetime exemption, and the 
creation of the unified tax credit have 
minimized the value of lifetime gifts. 
However, the Economic Recovery 
Tax Act of 1981 returned a bit of the 


charm of the lifetime gift by increas- 
ing the annual exclusion to $10,000 a 
year per donee ($20,000 with consent 
of spouse), providing for payment 
by one taxpayer of the tuition and 
medical expenses of another, and 
granting an unlimited marital deduc- 
tion for gifts made to spouses. Such 
transfers are free from both gift and 
estate taxation.® Further, gifts to po- 
litical organizations as defined in 
IRC §527(e)(1) are not subject to 
such taxation.'° Appropriate ques- 
tions to determine whether the client 
has the ability to and should take ad- 
vantage of any of these laws could be 
included in a questionnaire. 


Income and expenses 


A neglected but important aspect 
of good estate planning requires the 
lawyer-planner to obtain informa- 
tion from his client regarding present 
and anticipated future income and 
expenses. This data can be extremely 
useful in helping the client save taxes 
and manage his lifetime investments 
effectively to produce needed in- 
come, as well as promote equity 
growth, or, at the least, preserve 
present equity values. 
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A list of questions should be de- 
veloped to identify a client’s current 
income and expenses and his antici- 
pated income and expenses after re- 
tirement. In essence, the questions 
would be those necessary to enable 
the. planner to prepare a current in- 
come statement and a pro forma 
income statement covering retire- 
ment years. With the information 
called for on such income statements 
the estate planner can help his client 
plan for his lifetime financial needs 
and in particular assist him in plotting 
his economic course after retirement. 
Such assistance may be as meaning- 
ful to the client as planning his estate 
to minimize estate and death taxes. 


Dispositive objectives 


Having secured from each client 
needed legal papers, biographical 
details, financial data, and present 
and anticipated income and ex- 
penses, the estate planner should be 
prepared with adequate economic, 
legal, and other information to assist 
his client in the formation of a tax- 
wise estate plan. But before volun- 
teering too much advice, it is 
important for counsel to learn of his 
client’s personal dispositive objec- 
tives. The client has spent a lifetime 
building an estate. He will have 
definite ideas about its disposition. 
After learning of the client’s disposi- 
tive objectives, the lawyer has a duty 
to advise the client of the tax and non- 
tax consequences of effecting such 
objectives. The lawyer should offer 
alternative plans he deems wise. The 
client should then be given the op- 
portunity to choose the estate plan 
most to his liking. Once that decision 
is made by the client, the lawyer's job 
is to implement the chosen plan and 
not, at that point in time, to attempt 
to dissuade the client from intended 
dispositions."! 

There are many typical questions 
for eliciting a client’s dispositive ob- 
jectives, covering such subjects as 
specific bequests of cash, securities 
and other personal property; specific 
devises of fee interests; transfers by 
deeds of term interests followed by 
remainder interests; transfers in trust; 
transfers via life insurance policies, 
annuities, and retirement plans; 
transfers by business agreements; 
disposition of the residuary estate; 
exercise or nonexercise of powers of 
appointment; alternate beneficiaries 
of any dispositions in the event 
named beneficiaries predecease or 
die simultaneously with the testator; 


choice of executor, trustee, guardian, 
their powers, and waiver of their 
bonds; and other matters such as 
burial and funeral instructions. 

One important question which 
deserves specific mention relates to 
whom, in what proportions, and 
whether in trust or outright, does the 
client wish to distribute residuary 
estate under the following contingen- 
cies: 

e The spouse and all of the children 
are living; 

e The spouse is not living, but all of 
the children are living; 

e The spouse is living, but none of 
the children are living; 

e The spouse and some of the chil- 
dren are not living, but other children 
are living; 

e The spouse and some of the chil- 
dren are living but other children are 
not living; 

e Under the three preceding contin- 
gencies a child is not living but the 
deceased child has one or more chil- 
dren surviving; 

e The spouse and all of the descen- 
dants of the client are not living, but 
other relatives are living; 

e None of the above is living, but 
there are nonrelatives or charitable, 


educational, or other institutions 
desired to be favored. 


Conclusion 


Of course, all of the questions set 
out in an unabridged questionnaire 
described here would not be used in 
connection with every client's estate 
plan. The thought is to have all the 
questions, or as many as conceivable, 
collected in one place, so no question 
will be overlooked in the case of any 
client. With such a questionnaire at 
hand, a lawyer could procure much 
of the information he needed for the 
creation of a good estate plan by 
asking all of the right questions at the 
initial conference with the client; by a 
few telephone calls to the client’s 
advisors, such as his stockbroker, life 
insurance agent, accountant, banker, 
and appraiser; and by a careful re- 
view of the documents left by the 
client with the lawyer. If that is 
possible, the lawyer can produce 
estate plans in a cost-efficient man- 
ner to the mutual benefit of himself 
and his clients. 0 


The author expresses his sincere apprecia- 
tion to Clarice B. McCarter and Beverly J. 


Greenley for their invaluable editorial 
assistance in the preparation of the final draft 
of this article. 
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STEPHENS, MAXFIELD & Linp, FEDERAL EstaTE 
AND Girt TAxarTION para. 4.02[3][g], concern- 
ing closely-held securities. 
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*See, IRC §§2031, 2033, 2501, 2503, 2513, 
and 2035. 
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—Police Conduct Research & Analyze Medical Standards 
CITY AND COUNTY JAIL INCIDENTS & Literature 
—Jail Suicides Suggest additional areas of discovery 


—Handling The Mentally Ill Suggest appropriate Medical Expert 
— Inmate-On-Inmate Assaults Witnesses 


— Personal Injuries 


— Searching Procedures Health Care Consultants, Inc. 


Dr. William J. Bopp Box 18223 © Pensacola, FL 32523 © 904/476-9548 
1400 S.W. 21st Lane, Boca Raton, FL 33432 4350 N.W. 34th St. Ft. Lauderdale, FL 33319 


(305) 395-4830 305/739-8911 


ATTERIDA BAR EXAM APPLICANTS 


The Florida Nord Bar Review Course offers a complete study program, which enables you to 
prepare for the Florida Bar Exam where and when you want — ideal for both Florida and 
out-of-state residents. 


The program includes complete printed materials and practice Bar Exam grading and analysis. 
Comprehensive lectures are also available if desired — on cassettes for individual use and live 
during the 4 days immediately preceding the Exam, near the site of each Exam. 
CALL TOLL FREE 1-800-521-1916 FOR 
COMPLETE INFORMATION AND A FREE SAMPLE! 


Or write to us at our National Bar Review 
headquarters as follows: 
a FLORIDA NORD BAR REVIEW COURSE 
ae 5600 W. Maple Rd., Suite A-120 . 


West Bloomfield, Michigan 48033 
FLORIDA’S MOST EXPERIENCED AND SUCCESSFUL BAR REVIEW COURSE 


DOCUMENT & HANDWRITING C R A NE A C C | D E | T 


EXAMINATIONS 

(Also refer to page 84, Feb. Journal) C S P E C { ALISTS 
John F. McCarthy, M.A., M.S. 

Fellow: American Academy of 

Forensic Sciences 

Member: American Society of 
Questioned Document Examiners 

Diplomate: American Board of ACCIDENT INVESTIGATION 

Forensic Document Examiners » ACCIDENT RECONSTRUCTION 


John F. McCarthy 3 TION 
3112 Ironwood Drive 


Tallahassee, FL 32308 
(904) 893-3305 


a Rare coins 


in the estate 
you’re 
handling? 


Having difficulty obtaining 
an accurate appraisal of the 
rare Coins in an estate or trust 
you're handling? We can help 
with expert appraisals and 
specialized counseling on 
how to realize optimum 
returns on the collection 
you are dispersing. 
Member: 

American Numismatic Association 

Call us collect 

(305) 373-3001 


Suite 701, 799 Brickell Plaza 
Miami, Florida 33131 


The Source for superb quality. 


FREE CATALOG of 
Reconditioned IBM 


Word Processors 


All with 90 days Free IBM Service. 
Save thousands of dollars! 


521-3085 


In Michigan 


800 482-3651 


atalog 
call toll-free or write 


YW WORD PROCESSING EXCHANGE 
E P.O. Box 7361, Ann Arbor MI 48107 
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LAWYERS SERVICES PAGES 


Corporate Kit 
30 
Updated Minutes and By 
Laws printed on 25% rag 
bond, includes Sample 
forms, provision for sole 
subscriber, review of tax 
considerations, i.e. 1244 
stock, Sub Chapter S, 
Medical Reimbursement; 
etc. 

Seal — Certificates 
Transfer Ledger 
3-Ring Binder — Slip Box 
State & Federal Forms 
Pre-addressed Envelopes 
FREE Memo Pad 


Write on your 


tailed material 


head for a FREE copy 
of our NEW minutes 
and by-laws and de- 


order forms for ACE 


121 S.E. ist Street 
Miami, Florida 33131 
(305) 358-2571 


seein: OUR NEWEST SERVICE 


and 


°40 


TOTAL 
INCORPORATING 
SUPPLIERS TO PACKAGE costs 
ATTORNEYS FOR Upon receipt of your order 
25 YEARS we will Prepare theArticles 
of Incorporation, Hand file 
with the Secretary of 
INDUSTRIES, Inc. State, and return to you 


the certified copy com- 
plete with charter number 
and date stamp plus all 
other documents. 


Read the April Bar Journal 
for a detailed discussion of 
corrections in Flotida 

© Overview of treatment of 
prisoners 

Processing civil rights 

Parole and probation 

Defense counsel's role in 
sentencing 

Sentencing guidelines 

Bar’s inmate grievance project 


Interested in advertis- 
ing in this publication? 
Advertising rate card 
with media kit is avail- 
able from The Florida 
Bar Journal, Tallahas- 
see, Florida 32301. 


CAMPUS SECURITY AND 
POLICE MALPRACTICE 


Professor of Criminal Justice available to 
assist plaintiff and defense attorneys in 
case evaluation preparation and court 
testimony in rapes, assaults, and other 
crimes related to security on college, 
university and public school campuses. 
Also available to assist in police related 
malpractice (excessive force, hostage 
situations, pursuit driving, firearm 
abuse, traffic accident reconstruction, 
handling mentally ill and intoxicated 
persons, and pornography related 
zoning issues). Certified, National 
Academy of Police Specialists (N.A.P.S.) 

Dr. Leonard Territo and Associates 

14705 Oak Vine Drive 

Lutz, Florida 33549 

Phone: (813) 273-1861 


Advertisers Index 


AMORTIZATION DAYTONA DATA 
SCHEDULES P.O. Box 2119 
$ $3.00 Prepaid - 10 for $2000 Daytona Beach, FL 32015 
AMOUNT OF | RATE TERM | PAYMENT | MONTH OF] PAYMENTS] ADD'L 
LOAN 1st PYMT | PER YEAR SETS 
$ % $ $1.50 ea 


ARIEL CONSULTANTS, INC. 


2751 TAFT STREET © HOLLYWOOD, FL 33020 
TELEPHONE (305) 920-5458 
Director: Faye E. Ariel, RN 


Specialized, Professional assistance for Attorneys in matters of 


HOSPITAL ACQUIRED INFECTIONS 


e Document evaluation 
e Analysis and advisement 
e Expert witness and testimony 
e@ Multi-regional availability 
e Curriculum Vitae upon request 


ELECTRONIC EAVESDROPPING 


COUNTERMEASURES 


* OFFICE, HOME, * COMPLETE LINE OF * TELEPHONE TAPS 
BOATS, PLANES PRIVACY ORIENTED 


LOCATED AND IDENTIFIED 


PRODUCTS 


P.O. BOX 2086 * FORT LAUDERDALE, FLORIDA 33303 ¢ 305-763-2115 
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evaluation of various musculoskeletal conditions including 
~ sensory nerve irritation and soft tissue injury. Subjective complaints of pain, numbness 
“and paresthesia can be the statistical the EMG and 


INDICATIONS 


Thermography can be used to evaluate any musculoskeletal injury — both acute and chronic. In addition, other medical 
conditions involving nerve and vascular abnormalities can be studied. These include arthritis, dental conditions, facial pain, 
thrombophlebitis, circulatory disorders, pain, numbness and paresthesias of the extremities. 


An Indispensible Procedure To: 


e Demonstrate “‘hidden pain’’ where other Document acute injury early 
diagnostic studies have been negative 


Document cervical, thoracic and lumbar disc Monitor efficacy of treatment modalities 


P Assess extent and severity of chronic conditions 
Provide permanent evidence in claims involving 


questions of soft-tissue injury Illustrate soft tissue injuries 


YOUR REFERRAL CENTER ABOUT OUR MEDICAL CONSULTANT... 


The thermographic studies are interpreted by and 
under the direct supervision of Harry Rein, J.D. M.D., the 
Thermographic Medical Associates, Inc. provides the highest author of “The Primer On Soft Tissue Injuries,’ ‘““The 
quality electronic thermographic services available in Florida. Our Weight of Medical Evidence,” and “The Primer on 
space-age equipment embodies the very latest in electronic thermo- Medical Malpractice.” Dr. Rein is one of the nation’s 
graphic science and technique. Our modern facilities are fully leading experts on impairment and disability evaluation 
equipped to provide prompt and efficient examinations for and medical malpractice. He is known for his clinical 
referred patients. Every phase of the thermographic examination work and consultations with lawyers and insurance com- 
and technical aspects of the system are carefully supervised. A full panies regarding soft tissue injury determination and 
written report follows each thermographic study. Prints of ther- documentation. His evaluation of medical records and 
mographic films are available upon request. trial experience with thousands of personal injury cases 
adds a new dimension to Thermography. 


Thermographic Medical Associates, Inc. 


1950 Lee Road Suite 103 @ Winter Park, Florida 32789 (305) 629-4280 1920 Palm Beach Lakes Blvd. @ Suite 204 W. Palm Beach, Florida 33409 @ (305) 686-7511 
500 S.E. 17th Street @ Suite 226 @ Ft. Lauderdale, Florida 33316 @ (305) 462-8622 7800 Red Road e@ Suite 218 @ Miami, Florida 33143 @ (305) 665-0797 
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Postmaster: Send Form 3579 to 


The Florida Bar, Tallahassee, Florida 32301-8226 


Fast, Economical, 
Convenient Upkeep Service 


Your Florida Statutes Annotated is kept constantly 
up to date with annual pocket part supplementation. 
Research is direct from bound volume to convenient 
pocket part. Prompt interim annotated pamphlets 
and Florida Session Law Service pamphlets rush 
you the full text of new laws as enacted with even 
more current annotations. When your statutes are 
this current, they are of real value to you. You should 
accept no service of lesser quality! 


Complete, Expertly Prepared 
Annotations 


These Notes of Decisions are prepared by a staff of 
the nation’s most experienced legal editors. You get 
all pertinent judicial interpretations as well as 
administrative interpretations by the Attorney 
General. 


Comprehensive Index Volumes 


The easy-to-work-with master index takes you 
quickly to the volume and section you want. 
Individual indexes at the end of statutory titles take 
you quickly to the law governing your question. 


Uniform Volume Size, Format 


No special shelving requirements because of uneven 
volume shapes and sizes. 


There are many more reasons to own West's Florida 
Statutes Annotated. 


West's 
Florida Statutes Annotated 


PUBLISHING COMPANY 


50 W. Kellogg Bivd., 
P.O. Box 3526, St. Paul, MN 55165 


For complete information, contact: 


Warren F. Bateman Bradiey H. Thurston 

P.O. Box 55-7395 P.O. Box 1086 

Miami, FL 33155 Holmes Beach, FL 33509 

Phone: 305/945-7521 Phone: Tampa 
813/876-2120 


Michael D. Goodson 
P.O. Box 62 
Montgomery, AL 36101 Stephen D. Walsh 


i P.O. Box 421 
Phone: 205/834-7872 Tallahassee, FL 32302 


Phone: 904/224-6181 
904/396-0783 

Kenneth S. Green, Jr. 
P.O. Box 5362 
Fort Lauderdale, FL 33310 
Broward County Thomas D. Yarbrough 
Phone: 305/463-1700 P.O. Box 1451 
Palm Beach County Winter Park, FL 32789 
Phone: 305/737-8600 Phone: 305/843-4922 
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